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ACTION. 


§ 146. Lire.— When Administrator may Maintain.— Allegations 
in Declaration.—The engagement of the company was: “And 
the said company do hereby promise to, and agree with the in- , 
sured, his executors, administrators, or assigns, well and truly to 
pay” to the insured, ete. Held, That the action to recover the 
amount of the policy could be maintained in the name of the in- 
testate’s administrators. It is not necessary to set out in hac 
verba in the declaration the several conditions in the policy, and 
then allege performance ; or, to prove that the insured did not 
die in a duel, or while employed on a railroad, etc. 


Tripp & Bailey vs. Vermont Life Ins. Co. 
Rep’d Jour'l, p. 845. 
ACTION. 


§147. Frme.—Statements Filed as Bills :f Particulars when 
Defective—Form of Action.—A bill of particulars filed in West 
Virginia, with an action of assumpsit or plea of payment or set- 
off, if defective can be taken advantage of not by demurrer, but 
by having evidence relating thereto excluded. Statements filed 
in connection with actions or policies stand in the same relations 
as bills of particulars. But, statements filed by order of the 
court may by order of the court be amended or further time giv- 
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en for filing, or evidence relating thereto be excluded, if the 
statement be defective. 


Choen vs. Guthrie et al., 15 W. Va., 113 and 114; Abell vs. Penn. Mut, 
Life Ins. Co., 18 W. Va., 412 and 413, and ©. P. Smith vs. J. B. Town- 
send, 20 W. Va. 


Such bill cannot be adjudged too vague, because the defense 
is not good, but only if it fail to indicate sufficiently the nature 
of the defense. But ifthe defense is not good in law the court 
on the trial may order the evidence stricken out. Where the pol- 
icy is not under seal the form of action is assumpsit. 


Cappellar vs. Queen Ins. Co. 


Rep’d Jour’l, p. 845. 
') AGENT. 


§ 148. Fire.—Powers of.—Responsibility f r acts of.—The 
powers of the agent are prima facie co-extensive with the busi- 
ness intrusted to his care, and will not be narrowed by limitations 
not communicated to the person with whom he deals. 

Bebee vs. Hartford Ins, Co., 25 Conn., 51 ; Lycoming Ins. Co. vs. Shal- 


lenberger, 8 Wright, 259 ; Beal vs. Park Ins. Co., 16 Wis., 241 ; Davenport 
vs. Peoria Ins. Co., 17 Iowa, 276. 


An insurance company establishing a local agency must be 
held responsible to the parties with whom they transact business 
for the acts and declarations of the agent within the scope of his 
employment as if they proceeded from the principal. 

Savings Bank vs. Charter Oak Ins. Co., 31 Conn., 517; Howitz vs. 


Equitable Ins. Co., 40 Mo., 557 ; Ayres vs. Hartford Ins. Co., 17 Iowa, 
176 ; Howard Ins. Co. vs. Bruner, 11 Harris, 50. 


The question is, not what the powers of the agent in fact were, 
but what were his apparent powers ; that is, what powers had the 
assured a right to believe were given to the agent. 

Columbia Ins. Co. vs. Cooper, 50 Pa. St., 331; Insurance Co vs. Wil- 
liamson, 13 Wallace U. S., 234; Eclectic Life Ins. Co. vs. Fahrenbrug, 68 
Ill., 463 ; Agtna Ins. Co. vs. Maguire, 51 Ill., 851 ; Washington Fire Ins. 
Co. vs. Davidson, 30 Md., 104; Franklin Fire Ins. Co. vs. Murray, 73 Pa. 
St., 25 ; Dayton Ins. Co. vs. Kelly, 24 Ohio St., 345-366. 

Sheppard vs. Peabody Ins. Co. 

‘Rep’d Jour’l, p. 817. 
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ASSIGNMENT. 


§ 149. Firr.—Stipulation Against When Invalid.— Reformat on 
of Contract Where Creditor was named as Insured Party by 
Mistake.—A stipulation that the policy shall be void if assigned 
before the fire, is valid, but astipulation against assignment after 
the fire is void, as against the policy of law. 


Wood on F. Ins., 3 94, 337, 340, 342, and cases cited. 


The owners agreed to insure in favor of a creditor, making the 
loss payable to the latter, but by mistake the creditor was named 
in the policy as the owner and insured. Held, That where the 
owners after proofs of loss and adjustment assigned the policy to 
the creditor, the latter was entitled to have the contract reformed 
in equity as the real party in interest. 

Spare vs. Home Ins.Co., 8 Saw., 618 ; Brugger vs. State Invest. Ins. Co., 
5 Saw., 304. 

Spare vs. Home Ins. Co. 


Rep’d Jour’l, p. 864. U. S.C. C., OREGON. 
CONTRACT. 


$150. Fime.— When not Within Statute of Frauds—A con- 
tract to insure where the insurance to commence within a year 
is not within the statute of frauds. 


Wiebeler vs. Milwaukee Mech. Ins. Co. 
Rep’d Jour’l, p. 735. 


EVIDENCE. 


§151. Lire.—Proofs of Death.—Rights of Parties as to Of- 
fering of —At trial the plaintiff offered the policy in evidence, 
proved payment of assessments, and called on the defendants to 
produce the proofs of death furnished them by the plaintiff ; in 
response to the call, the defendants produced, in addition to the 
proofs of death, a number of letters and papers received by the 
company from the prior holders of the policy and counsel. The 
court ruled that the papers produced by the company should be 
received together and in whole, as bearing upon the question of 
damages claimed by the plaintiff. The plaintiff refused to offer 
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al! the papers, and non-suit was entered. Held, That, of papers 
produced on call, the party calling may offer in evidence stich as 
he chooses. He is not bound to offer all, certainly not such as he 
had not furnished himself, and which he had not called for. 
When the court erroneously refuses to allow a party to prove an 
essential part of his ease, he is not bound to go on and prove the 
remainder of bis case. 


Heaffer vs. New Era Life I1s. Co. 
Rep'd Jour’l, p. 879. 


INCUMBRANCE. 


§152. Fire.—Warrant of Attorney Annexed to Bond.—A 
covenant in an insurance policy that it shall be void if the prop- 
erty becomes encumbered by a judgment, is violated by the en- 
try of a warrant of attorney annexed to a bond in whieh the in- 
sured is an obligor, although the condition of the bond was never 
broken, and there was no time at which execution could have is- 
sued on the judgment. The question is simply whether the prop- 


erty was encumbered, without regard to whether it might be 
taken in execution. 


Bank vs. Craft, 16 S. & R., 347; Helm vs. Ins. Co., 11 P. F. Smith, 106 ; 
Smith vs. Insurance Co., 8 Norris, 287 ; Insurance Company vs. O'Malley, 
1 id., 400. Green vs. Insurance Co., 82 N. Y., 517 ; Bailey v. Insurance 
Co., 80 id., 21. See also Merrill vs. Insurance Co., 73 N. Y., 452. 

Hill vs. Penn Mut. Ins. Co. 

Rep’d Jour’l, p. 874. 


INSURABLE INTEREST. 


§153. Fire.—What Constitutes—Burden uf Proof.—In case 
of Administrator—As a rule the insured must have an insur- 
able interest both at the inception of the contract and at the 
time of loss. But such interest exists whenever its destruction 
would involve pecuniary loss either to himself or others for 
whom he acts. It is enough that he has the care or possession 
of the property ; to authorize an insurance for the benefit of the 
owners, which they may ratify after the loss. 


Quarries vs. Ins, Co., 10 N. W., 522; Crowley vs. Cohen, 3 B. & Ad., 
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478; London & Northwestern Railway Co. vs. Glyn, 1 El. & El., 652 ; Wa- 
ters vs. Monarch Ins. Co., 5 El. & Bl., 870; Warring vs. Ins. Co., 45 N.Y., 
606. : 

The burden of showing a want of insurable interest is on the 
company. 

Nicholas et al. vs. Lafayette Ins. Co., 1 Allen, Mass., 63; Fowler vs. N. 
Y. Ins. Co., 28 Barb., N. Y., 1,500; Franklin vs. National Ins. Co,, 43 Mo., 
491; Thelluson vs. Fletcher, Doug., 301. 

Where it is uncertain whether the personal property will meet 
the debts of the decedent, an administrator has an insurable 
interest in the real estate. 

Laidley vs. Kline, 8 W. Va. Syll., 218; Herkimer vs. Rice, 27 N. Y., 
180 ; Phelps vs. Gebhard, 9 Bosw., 404 ;-Clinton vs. Hope Insurance Co., 
45 N. Y., 459; Beach vs. Bowery Insurance Company, 8 Abb. Pr., N. 
Y., 261. 


The knowledge that plaintiff insured as administrator does 
not estop the company from denying his insurable interest. 


Sheppard vs. Peabody Ins. Co. 


KEEPING OR STORING. 


§154. Frme.— Use of Benzine or Naphtha for Destroying Moths 
a Violation of the Policy.—The policy on a woolen mill stipulated 
that “if the assured shall keep or use naphtha, * * ben- 
zine, * * camphene, spirit gas or any burning-fluid or chem- 
ical oils without written permission in this policy, then, and in 
every such case this policy is void, and all insurance there- 
under shall immediately cease and determine.” The plaintiff or- 
dered a barrel of benzine for destroying moths; naphtha was 
sent by mistake. Shortly before the fire the barrel was taken to 
the factory and about two quarts was sprinkled on the wool con- 
taining the moths. A fire shortly after broke out about thirty 
feet from the wool which communicated with it, and the mill was 
destroyed. Held, That there had been a violation of the stipu- 
lation which avoided the policy. There was no ambiguity in the 
meaning of the prohibition. 

Mead vs, Nev. Ins. Co., 7 N. Y., 530 ; Lee vs. Howard Ins. Co., 3 Gray, 
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185 ; Kelly vs. Home Ins. Co., 97 Mass., 288; Smith vs. Mechanics’ & 
Traders’ Ins. Co., 32 N. Y., 390; Glen vs. Lenn, 8 Exch., 607; Faulkner 
vs, Central Ins. Co., 1 Ker. N. B., 277 ; Worcester vs. Worcester Mutual 
Ins. Co., 9 Gray, 27; Matron vs. Farm Buildings Ins. Co., 73 N. Y., 310; 
Birmingham Ins. Co. vs. Krong, 83 Penn., 64; Cerf vs. Home Ins. Co., 44 
Cal., 320. Distinguishing Buchanan vs. Ins. Co., 61 N. Y., 26; Whitmarsh 
vs. Conway Ins. Co., 16 Gray, 359 ; Williams vs. Ins. Co., 54 N. Y., 587 ; 
Dobson vs. Satherley, Moody & Malken, 90 ; Shaw vs. Robbins, 6 A. & 
E., 75. 

Wheeler vs. Traders’ Ins. Co. 

Rep’a = ur’l, p. 834. 


LIMITATION. 


§ 155. Frire.—Construction of the Clause.—The policy provided 
that the loss should be payable sixty days after due notice and 
proof, and that no suit should be sustained unless commenced 
within twelve months after the loss occurred. Held, That the 
twelve months did not commence to run until the expiration of 
the sixty days. 

Davidson vs. Phoenix Ins. Co., t Saw., 594; Riddlesbarger vs. Hartford 
Ins. Co., 7 Wall., 389 ; May on Ins., 3478; The Mayor etc. vs. Hamilton 
F. Ins. Co., 39 N. Y., 45; Hay vs. Star F. Ins.Co., 77 N. Y., 241; Bar- 
ber vs. F. & M. Ins. Co. ete., 16 W. Va., 658; S. C., 37 Am. Rep., 800 ; 
Chandler vs. St. Paul F. & M. Ins. Co., 21 Minn., 85; Steen vs. Niag- 


ara Fire Ins. Co., 89 N. Y¥., 315; S. C., 42 Am. Rep., 297; Muay on 
Ins., 3 479. 


Spare vs. Home Ins. Co. 


OTHER INSURANCE. 


$156. Fire.— When Parol Evidence of Waiver is not Admissi- 
b —Parol evidence is not admissible to show a waiver of other 
insurance which existed at the time the policy was issudd, by 
showing a knowledge of such other insurance by the company 
at that time. 

Barrett vs. Union Ins. Co., 7 Cush., 175. 


Batchelder vs. Queen Ins. Co. 
Rep’d Jour’l, p. 813. 
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POLICY. 


* $157. AccipENT.—Death from Poison not Covered by.—A. death 
by taking poison is not covered by a policy of insurance against 
bodily injuries caused by external, violent and accidental means 
and which also provided that it should not extend to any death 
caused “ by taking of poison.” 


Pollock vs. U. S. Mut. Accident Ass’n. 
Rep’d Jour’l, p. 730. 


PREMIUM. 


$158. Lire.— Defective Pleading.— Allegations as to Note Pay- 
ment.—Recovery back «f.—The complaint alleged a custom of the 
agent to notify when the premium was due, inability to find 
the agent after diligent search, the sending of the premium to 
the agent in another city, and a declaration of forfeiture by the 
company and refusal to receive the premium for the purpose of 
defrauding plaintiff, with a prayer for cancellation of the policy 
and judgment for one thousand dollars, the complaint being in- 
tended for a recovery of the premiums. Held, That the com- 
plaint was bad, lacking averment of performance, or any state- 
ment of the terms and conditions of the contract. 

Day vs. Conn. Ins. Co., 45 Conn., 480. . 
Held, That where the contract was valid at its inception and 
there was a risk for a time, there can generaliy be no recov- 

ery of premiums. 


May on Ins., 23568, 569. 


Continental Ins. Co. vs. Hauser. 


Rep’d Jour’l, p. 814. Inv. 8. C, 


§ 159. Lire.— When Tender is Unn-cessury.— Waiver of For- 
feiture for Non-payment.—The defendant by its dealings with the 
intestate in accepting payment of the premiums long after they 
were due, and by other acts, waived the condition in the policy, 
by which a failure to pay the premiums as soon as due should 
work a forfeiture. No tender of the last premium was necessary. 


Tripp & Bailey vs. Vermont Life Ins, Co. 
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RENEWAL. 


$160. Frre.— Nature of the Contract—Princip'es of Interpre- 
tation.— Waiver of Proo,s.—Effect of Receipt on Expired Policy. 
—A renewal is not a new contract, but a continuance of the old, 
which must be referred to as the basis in connection with the 
renewal, and any changes should be expressed in the renewal re- 
ceipt. Such renewal cannot be charged by parol, but the rela- 
tions of the parties at the time and their subsequent conduct in 
carrying it out, can be considered in interpreting it. 

State etc. Ins. Co. vs. Porter, 3 Grant’s Cases, Pa., 123 ; Witherell vs. 
Marine Ins. Co., 49 Me., 200, 203, 204 ; Lacey vs. Phoenix Fire Ins. Co., 
56 Me., 562, 565 ; New England Ins. Co. vs. Wetmore, 32 IIl., 221, 242, 
243 ; Driggs vs. Albany Ins. Co., 10 Barb., N. Y., 440, 445. 

A denial of responsibility by the company is generally a 
waiver of proofs. 

Norwich ete. Trans. Co. vs. Western Mass. Ins. Co., 34 Conn., 561 ; 
Taylor vs. Merchants’ Ins. Co., 9 How. U. S., 196; Post vs. Autna Ins, 
Co., 4 Barb., N. Y., 351; Dean vs. Adtna Life Ins. Co., 4 Thompson & 
Cooly, N. Y. Supreme Ct. R., 497. 

A policy already expired, may be continued in force by a 
proper renewal receipt. 

Driggs vs. Albany Ins. Co., 10 Bark., 440. 

Where such a receipt is ambiguous in its language the court 
has a right to look to the situation of the parties in its interpre- 
tation. A policy which provides for its renewal on the giving 
of a proper receipt cannot be continued by mere payment of 
premium to the agent, and where such erroneous instruction 
is calculated to mislead a jury, it is good ground for reversal. 

Parsley vs. English, 10 Gratt., 236; Hunter vs. Jones, 6 Ran., 541. 

Sheppard vs. Peabody Ins. Co. 

—§ 148. 
SUBROGATION. 


§161. Fire —LEffect of where Carrier Contracts for Benefit 
of Insurance.—Right of Carrier to so Vontract.—In a suit to re- 
cover from the insurance company the value of goods lost on 
a railroad, the policy stipulated that the insurer should be 
subrogated to all claims against the transporter. The bill of 
lading provided that the carrier should have the benefit of any 
insurance on the goods. Held, That a carrier, though he may 
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not escape liability, may insure himself against it, and may 
also contract for the benefit of insurance made by the shipper. 

Mercantile Mutual Ins. Co. vs. Calebs, 20 N. Y., 173 ; Phoenix Ins. Co. 
ys. Trans. Co., Lawson on Carriers, 382. 

Held, That the agreement in the bill of lading prevented the 
shipper from subrogating the insurer to his claims according 
to the policy, and there could be no recovery from the in- 
surer. 

Curstairs, McCall & Co. vs. Mech. & Traders’ Ins. Co. 

Rep’d Jour'l, p. 810. U.S. C.C., Mp. 

WIFE’S POLICY. 

§ 162. Lire.— Question of Survivorship.—Construction of.— 
Title to Insuranee Money.—The policy was issued by the com- 
pany of another State and payments were to be made in that 
State on the life of F. in consideration of premium paid by the 
wife, and the promise was to pay the wife or her assignee, or 
in case of her previous death, to their children. A vessel con- 
taining the husband and wife was afterwards lost returning from 
Calcutta and never was heard from. Held, That the contract 
should be regarded in a measure as the language of the hus- 
band seeking to provide in this way for his wife and children. 
Held, That if the children had survived the parents, it would be 
a question whether the burden of proof would be on them to es- 
tablish the survival of their mother, to support their claims, but 
in an action to establish the survival of the wife for the benefit 
of her kin, the burden is on the party undertaking to establish 
it. Held, That the contract is to be construed according to the 
laws of New Jersey. Held, That the interest of the wife under 
those laws was contingent on her survival of her husband, and 
without proof of such survivorship, her kiu can show no claims. 
Held, That in the absence of any right by the wife or sur- 
viving child, the insurance money belonged to the husband’s 
estate. 

Citing Moehring vs. Mitchell, 1 Barb Ch., 264, affirmed in 3 Denio, 
610 ; Eadie vs. Slimmon, 26 N. Y., 9; Barry vs. Equitable Assur. Soc’y, 
59 N. Y., 587 ; Selwyn’s Case, 3 Hogy. Ecc., 348; Wing vs. Angrave, 8 H. 
L. Cas., 183; De Rouge vs. Elliott, 8 C. E. Green, 486; Knickerbocker 
Life Ins, Co. vs. Weitz, 97 Mass., 157. 


Fuller vs. Linzee. 
Rep'd Jour’l, p. 8.9, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MARYLAND. 


CARSTAIRS, McCALL & CO. 
vs, 


THE MECHANICS’ & TRADERS’ 
INS. CO., of New York.* 


In a suit to recover from the insurance company the value of goods lost on a 
railroad, the policy stipulated that the insurer should be subrogated to all 
claims against the transporter The bill of lading provided that the carrier 
should have the benetit of any insurance on the goods. 

Held, That a carrier though he may not escape liability, may insure himself 
against it, and may also contract for the benefit of iusurance made by the 
shipper. 

Held, That the agreement in the bill of lading prevented the shipper from sub- 


rogating the insurer to his claims according to the policy, and there could 
be no recovery from the insurer, 


Joun H. Tuomas, Esq., fur Plaintiffs. 
Messrs. Joun S. Tyson and S. T. Watuis, for Defendant. 


Morris, D. J. 


In my judgment one of the defenses set up in this case is fatal to 
the plaintiffs’ right to recover, and I shall consider but that one. 


* Decision rendered June 19, 1883. 
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The suit is brought to recover from the insurance company the 
value of goods in transit from Peoria to Philadelphia by railroad, 
which were lost in consequence of the car in which they were carried 
being wrecked by a collision with other cars. This was one of the 
risks insured ayainst by the policy, and the written indorsement 
thereon, issued by the defendant to the plaintiffs. But the policy 
and the written indorsement thereon both expressly stipulate that 
the insurance company, in case of loss, is to be subrogated to all 
claims against the transporter of the merchandise. 

Now the bill of lading, under which the plaintiffs claim the goods, 
provides that, in case of loss, by which the carrier incurs any liabil- 
ity, the carrier shall have the full benefit of any insurance which may 
have been effected upon, or on account of the goods. 

Of course this is not an agreement that the insurance shall be ef- 
fected, but if insurance is effected, and the holder of the bill of lad- 
ing gets compensation from the insurer, it seems to me clear that, 
unless the stipulation is void, the holder of the bill of lading must be 
defeated to the extent of the compensation which he has so obtained 
in any action which he may bring against the carrier. 

If, therefore, the plaintiffs should recover in this suit compensation 
from the insurance company, the agreement in the bill of lading, if 
valid, has made it impossible for them to do what, both by the printed . 
and by the written clauses of the policy, they agreed to do, namely, 
to subrogate the insurance company to their claim against the car- 
rier. They have in effect agreed with the insurance company to 
subrogate it to their claim against the railroad, and have also agreed 
with the railroad to subrogate it to any claim they may have against 
the insurance company. 

This result can be avoided only by showing that the agreement in 
the bill of lading is one which the carrier is not permitted to make. 
And counsel for plaintiffs have strongly argued that the agreement 
is void, because it results in enabling the carrier to escape liability 
for negligence. It is not denied that a carrier may, by direct con- 
tract, insure himself against losses arising from his own negligence 
in the transportation of goods, and two cases have have been cited in 
which it has been held that he may lawfully, by special agreement, 
stipulate that he shall have the benefit of any insurance effected by 
the shipper. No case to the contrary has been brought to my at- 
tention. 

In Mercantile Mutual Insurance Company vs. Calebs, 20 N. Y., 173 
(1859), the insurer who had paid the loss and who would have been 
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subrogated to all the rights of the shipper of the goods against the 
carrier, was defeated in an action against the carrier, solely and dis- 
tinctly upon the ground that such an agreement in the bill of lading 
was valid and binding. 

It is contended that this decision is not an authority in courts 
which do not, as the New York courts do, uphold contracts made by 
carriers exempting them from liability for negligence. This case is, 
however, cited with approval in several text-books on the law of 
carriers, and it does not appear that it has ever been questioned. 

The case of the Phoenix Insurance Company vs. Erie and Western 
Transportation Company, decided by Judge Dyer in the U.S. Ct. 
Court for the E. D. of Wisconsin (1879), reported in Lawson on Car- 
riers, 382, is a very carefully considered decision of a Federal Court, 
in which the question was distinctly made, under circumstances most 
favorable for the insurance company. It was there conceded to be 
law, that the carrier could not stipulate for exemption from liability 
for negligence, and it was a fact found by the court that the loss had 
occurred through the negligence of the carrier against whom the owner 
might have recovered. But the court held that as the carrier could 
have insured himself against the peril by which the loss happened, 
although the negligence of his servants was the cause of it, there 
was no rule of law which forbade his contracting for the benefit of 
the insurance effected by the shipper. These two cases would have 
to be disregarded by any court which should permit this defendant 
to be subrogated to the rights of the plaintiffs, and to recover against 
the carrier after having paid the loss claimed in this suit. And I 
should therefore have, not only to doubt the correctness of these two 
decisions, which I am not inclined to do, but to be clearly convinced 
that they were wrongly decided before I could rule, that the defend- 
ant, on paying the insurance claimed could have the benefit of that 
subrogation which the plaintiffs had expressly agreed the defendant 
should have. 

Judgment in favor of the defendant. 





Batchelder vs. Quee» Ins Co. 


SUPREME: JUDICIAL COURT OF MASSACHUSETTS. 
Maren Tzrm, 1883. 


MADISON T. BATCHELDER 
ve. 


QUEEN INSURANCE COMPANY.* , 


Parol evidence is not admissible to show a waiver of other insurance which 
existed at the time the poliey was issued, by showing a knowledge of such 
other insurance by the company at that time. 


Hotmss, J. 

The policy sued upon was conditioned to be void im ease of other 
insurance, and the plaintiffs evidence showed that there was other 
insurance outstanding when the policy was delivered. But there 
was also evidence tending to show that the breach of conditions 
was known to the defendant at the same time, and the plaintiff ar- 
gues that he was at least entitled to ask the jury to find that the 
breach had been waived. However the law may be elsewhere, it is 
settled the other way in Massachusetts. A breach of condition hap- 
pening after a policy is issued may be waived, no doubt ; but when 
the breach exists at the moment when, if ever, the contract comes 
into existence, it must be waived at that moment, if ever, and at 
that very instant the writing purports to establish and insist upon 
the condition. 

We must follow the decisions that parol evidetice of such a waiver as 
is relied on in this case would contradict the written instrument upot 
which the suit is brought. Barrett vs. Union Ins. Co., 7 Cush., 175 ; 
Oakes vs. Manufacturers’ Ins. Co., ante. - 

Exceptions overruled. 


* Decision rendered September 3, 1883. 





Report of Decisions. 


SUPREME COURT OF INDIANA. 


May Term, 1882, 


Appeal from Vigo C. C. Court. 


CONTINENTAL INS. CO, 
Us, 


MARY HOUSER.* 


The complaint alleged a custom of the agent to notify when the premium was 
due, inability to find the agent after diligent search, the sending of the 
premium to the agent in another city, and a declaration of forfeiture bythe 
company and refusal to receive the premium for the purpose of defrauding 
plaintiff, with a prayer for cancellation of the policy and judgment for one 
ene dollars, the complaint being intended for a recovery of the pre- 
miums. 


Held, That the complaint was bad, lacking averment of performance, or any 
statement of the terms and conditions of the contract. 


Held, That where the contract was valid at its inception and there was a risk 
for a time, there can generally be no recovery of prerniums, 


Exxrorr, J. 

The third paragraph of the appellee's complaint is substantially 
the ordinary count for money had and received, afd although badly 
drawn ahd lacking in ¢ertainty, is sufficient on demurrer. 

The remedy for a pleading defective in point of certainty is a mo- 
tion to maké more definite and certain. 

The fourth paragraph alleges that on the 23d day of December, 
1872, che William Hesse received from appellant a policy of insur- 
ance on the life of his mother, Louise Hesse, payable to himself; 
that the premium was one hundred and fifty-five dollars per annum, 


* Decision rendered June al, 1883, 
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payable in four installments; that on the 4th of July, 1873, 
William Hesse assigned the policy to appellee; that the assignment 
was approved by appellant, that to quote from the complaint “by 
reason of the assignment the plaintiff agreed to pay annually at the 
time specified the premiums on the policy ;” that she did pay them 
according to its terms, until April, 1878 ; that the amount paid by 
her was seven hundred and fifty-five dollars ; that after the assign- 
ment appellant’s agent always notified her of the time of payment of 
the premiums ; that appellant was a non-resident corporation, and 
that all premiums were paid at the city of Terre Haute in this State; 
that on the 23d day of April, 1878, she was ready and willing to pay 
the premium that then became due and made diligent search for the 
agent at the city above named but found none ; that on the next day 
she ascertained that the appellant had an agent at Indianapolis and 
sent the premium to him ; that the appellant, to again quote from 
the complaint, “for the purpose of defrauding the plaintiff and 
cheating her out of her money, at the said time to wit: “On the 
23d day of April, 1878, declared her said policy forfeited for the non- 
payment of the premiums aforesaid, and refused to receive the quar- 
terly premium then due on said policy and to give her a receipt 
therefor, and has ever since so refused to do.” The prayer is for a 
cancellation of the policy and for judgment for one thousand dol- 
lars. 

It is not easy to determine upon what theory the paragraph is 
constructed, but counsel on both sides treat it as a complaint for 
the recovery of the premiums paid by the appellee. We do not 
think the paragraph good for any purpose, or upon any theory. 

There is no averment of performance of the conditions of,the con- 
tract on the part of the assured, nor indeed is there any statement 
of the terms or conditions of the contract. For anything that ap- 
pears the appellant may have had an undoubted right to forfeit the 
policy. The averment that the forfeiture was declared for the pur- 
pose of defrauding appellee amounts to nothing. If fraud was 
relied on the facts constituting it should have been alleged—epithets 
cannot fill the place of facts. 

Where a plaintiff grounds a right of action upon a breach of con- 
tract, he must show performance on his part and a wrongful refusal 
or failure to perform on the part of his adversary. It is not enough 
to show non-performance, for there may be non-performance with- 
out a breach. 


In order to make a good complaint in such an action as this, the 
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plaintiff must show the terms and conditions of the contract, per- 
formance on his part, and a failure or refusal to perform on the part 
of the other party constituting a breach of the contract. There is 
nothing in the complaint before us, showing that the refusal to per- 
form was not fully justified by the terms of the policy. 

The policy was valid in its inception and there was for a time a 
risk, and the general rule is that where the risk attaches, premiums 
cannot be recovered from the company. Bliss, Life Insurance, 750 ; 
May, Insurance, sec. 567. 

If there was a continuing valid risk up to the time the last pre- 
mium was tendered and refused, then the premiums previously paid 
cannot be recovered. May, Insurance, secs. 568 and 569. : 

If, however, the act of the appellant in declaring a forfeiture was 
wrongful then there must be a remedy. 

We do not feel called upon to decide whether the remedy would 
be a reinstatement of the policy, or an action for its value, for the 
complaint is insufficient in any view that may be taken of the ques- 
tion. Day vs. Connecticut etc. Co., 45 Conn., 480. 

Judgment reversed. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


JOHN A. SHEPPARD, Apvw’r, Piaintiff below, \ 
Defendant in Error. 
Us. 


PEABODY INS. CO., Defendant below, Plaintiff 


in Error. 


As arule the insured must have an insurable interest both at the inception of 
the contract and at the time of loss. But such interest exists whenever its 
destruction would involve pecuniary loss either, to himself or others for 
whom he acts. It is enough that he has the care or possession of the prop- 
erty ; to authorize an insurance for the benefit of the owners, which they 
may ratify after the loss. 

The burden of showing a want of insurable interest is on the company. 


Companies are responsible for the acts and declarations of local agents within 
the scope of their apparent authority. 

A renewal is not a new contract, but a continuance of the old which must te 
referred to as the basis in connection with the renewal, and any changes 
should be expressed in the renewal receipt. 

Such renewal cannot be charged by parol, but the relations of the parties at 
the time and their subsequent conduct in carrying it out, can be considered 
in interpreting it. 

A denial of responsibility by the company is generally a waiver of proofs. 

Where it is uncertain whether the personal property will meet the debts of the 
decedent an administrator has an insurable in the real estate. 

A policy already expired, may be continued in force by a proper renewal 
receipt. 

Where such a receipt is ambiguous in its language, the court has a right to 
look to the situation of the parties in its interpretation. 

The knowledge that plaintiff insured as administrator does not estop the com- 
pany from denying his insurable interest. 

A policy which provides for its renewal on the giving of a proper receipt can- 
not be continued by mere payment of premium to the agent, and where 


such erroneous instruction is calculated to mislead a jury, it is good ground 
for reversal. 


GREEN, J. 
The first inquiry is, did the court below err in overruling the de- 
murrer to the declaration. Asthe demurrer was to the entire declara- 
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tion, ani not to each count, if either count was sufficient, the court 
did not err. See Nutter vs. Sydenstricher, 11 W. Va., 535; Syl., 2, 
and 543, and cases cited. The second or common count for money 
had and received, is good im this case. It is objected to because 
both the consideration for the promise, and the promise itself, is 
stated after a whereas. It is unquestionably true, that it is a general 
rule of pleading, that wha‘ever facts are necessary to constitute the 
cause of action should be directly and positively stated in the dec- 
laration, and not by way of recital, but though this rule be appar- 
ently violated, it has been expressly decided by this court, that if in 
assumpsit in the common indebitatus count, the promise 1s stated 
after a whereas, though the promise is the very gist of the action, 
yet, such a count so framed, will be held good on demurrer. See 
Barton & Co. vs. Hunsford, 10 W. Va., 470. This conclusion was 
reached because this was the manner in which the judges of England 
had prescribed for such a count in an action of assumpsit ; and they 
decided that such a mode of stating the promise in such a count was 
good, independently of their having prescribed this as its proper 
form. And while the Virginia courts had repeatedly sustained de- 
murrers in other forms of action, because necessary facts were not 
stated in the declaration positively, but by way of recital, as after a 
whereas, yet they had never held, that a demurrer to a count in a 
declaration in indebi/atus assumpsit, would be defective, because the 
promise was stated after a whereas, and there was supposed to be a 
difference between such a case aud other kinds of suits where state- 
ments of necessary facts were made after a whereas. We therefore 
held, that we would not go any further than the Virginia courts had 
gone, in enforcing this general rule of pleading, that all necessary 
facts should be stated in the declaration positively, and not after a 
whereas, or by way of recital. {tis true that we did not in the case 
of Barton & Co. vs. Hunsford, decide that in a common count in a 
declaration in assumpsit, the consideration might be stated after a 
whereas, but only that the promise might be so stated. But, as the 
promise is the very gist of the action of assumpsit, it would seem to 
follow, that if we permit it to be thus stated after a whereas, we 
could not consistently hold, that in such a count the consideration 
could not be stated after a whereas ; especially when the forms of 
common counts, as prescribed by the English judges, not only stated 
the promise after a whereas, but also the consideration. See Conway 
Robinson’s forms, pages, 550, 551 and 554. In this case, the second 
or common count follows the form substantially so prescribed by the 
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English judges, and I think must be held good on demurrer. The 
Cireuit Court, therefore, did not err in overruling the demurrer to 
the declaration. It is true it is urged, that this common count was 
fatally defective, because no bill of particulars was filed with the dec- 
laration But this court has expressly decided, what would seem to 
me to be obvious enough before our decision, that the failure to file 
a bill of particulars, or its being too vague when filed, was no ground 
of demurrer. See Abell vs. Penn Mutual Life Insurance Co., 18 W. 
Va., p. 400, 412, 413, and Choen vs. Gutbrie, 15 W. Va., 113-114 
The next inquiry is, did the court err in giving any instructions to 
the jury excepted to by the defendant, or in refusing to give any 
instructions offered by him, or improperly modifying those given. 
Before considering these instructions given and refused by the Cir- 
cuit Court, I will consider some general principles of law applicable 
to the questions which were presented during the trial of this case in 
the court below. It may be regarded as well settled, that a policy of 
insurance against fire, is a contract of indemnity against loss by fire, 
and that the assured must have an interest in the property insured. 
See Quarrier, Trustee, vs. Insurance Co., 10 N.W., p.522, and authori- 
ties there cited. This interest must be existing, as « general rule, 
both when the policy is issued and when the loss occurred. But it 
would be a great error to assume, that by an insurable interest is 
meant property in the subject insured. The assured has in the prop- 
erty insured an insurable interest, whenever he holds such a relation 
to it, that its destruction by fire would involve him in pecuniary loss 
or would involve others in pecuniary loss, for whom he acts or whom 
he represents. As for instance, a common carrier has an insurable 
interest in the goods carried by him, which he may insure to their 
full value, without regard to his liability to the owner of the goods. 
Crowley vs. Cohen, 3 B. & Ad., 478 ; London & Northwestern Rail- 
way Co. vs. Glyn, 1 El. & EL, 652. So has a warehouseman, 
though he is liable only for his own negligence to the 
owner. Waters vs. Monarch Insurance Company, 5 El. & B1., 870. 
And to give a party an insurable interest in property it is not nec- 
essary that he should have any pecuniary interest therein, or that he 
should be even responsible for its safe-keeping. If he has the care 
or possession of the property, he may insure ‘it in his own name for 
the benefit of others, the owners, and the insurance will inure to 
their benefit upon their subsequent assent to the insurance, even 
when this assent is after the loss has occurred. See Warring vs. 
Indemnity Ins. Co., 45 N. Y., 606; 6 Am. Rep., 146. AsI under- 
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stand it, whenever an insurable interest exists in an agent, he may, 
as a general rule insure for the entire value and recover the same for 
the benefit of the owners, over and above his own interest whenever 
the assurance was effected for that purpose, though the agent was 
not responsible to the owners, and they were not aware of any in- 
surance for their benefit. Waters vs. Monarch Ins. Co., 5 El. & BL, 
870. And policies in such cases may be issued “for the benefit of 
whom it may concern,” and then any person who has an insurable 
interest therein at the time of the loss, and whose interest was in- 
tended to be covered by the policy, may recover thereon. It is ob- 
vious that the main object of the law in requiring the insured to 
have what is called an insurable interest in the property insured, is 
to discourage and prevent parties having no control or management 
of property and no sort of interest in its preservation from fire, but 
mere strangers to the property, from obtaining policies on such 
property against its destruction by fire. Such policies would 
amount to nothing but wagers whether the property would be de- 
stroyed by fire in a specified time. And public policy rather than 
justice to the insurance company requires that the law should pro- 
nounce as it does such policies void. Every policy of insurance 
against loss by fire on its face, professes to show that the insured has 
an insurable interest in the property ; and in any controversy be- 
tween the insured and the company, this policy on its face is suffi- 
cient prima facie evidence that the insured has an insurable interest 
in the property ; and if the company seeks to avoid its contract by 
claiming that it was but a wager, contrary to public policy, the bur- 
den of overcoming the prima facie evidence to the contrary on the 
face of the policy, is upon the company, which it must meet by 
proving that in fact the insured had no insurable interest in the 
property. It is true that the declaration must allege such insurable 
interest in a general way, but this is proven prima facie by the mere 
production of the policy. And if the company relies on the fact 
that the insured really had no insurable interest, it must establish its 
defense by proper proof. See Nicholas et al. vs. Lafayette Ins Co.,, 
1 Allen, Mass., 63 ; Fowler vs. N. Y. Ins. Co., 23 Barb., N. Y., 1,500; 
Franklin vs. National Ins. Co., 43 Mo., 491 ; Thelluson vs. Fletcher 
Doug, 301. 

With reference to the authority possessed by the agent of a fire 
insurance company to do certain acts, it is true that the report of 
udicial decisions are filed with the arguments of insurance compa- 
nies by their counsel to establish the doctrine that they can through 
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parties in their employ make all the efforts which they actually do 
ordinarily make, to get persons to insure in their companies ; and 
yet after having done so, limit their responsibility for the acts of 
these agents to the simple receipt of the premium and delivery of 
the policy, the argument being that as to all other acts of the agent, 
he is the agent of the assured. An1 as stated in Ins. Co. vs. Wilkin- 
son, 13 Wallace, 235, “This proposition is not without support in 
some of the earlier decisions on the subject. * * * The tend- 
ency of the modern decisions in this country is steadily in the oppo- 
site direction. The powers of the agent are prima facie co-extensive 
with the business intrusted to his care, and will not be narrowed by 
limitations not communicated to the person with whom te deals.” Be- 
bee vs. Hartford Ins. Co., 25 Conn., 51; Lycoming Ins. Co. vs. Shallen- 
berger, 8 Wright, 259 ; Beal vs. Park Ins. Co., 16 Wis., 241 ; Dav- 
enport vs. Peoria Ins. Co., 17 Iowa, 276. An insurance company es- 
tablishing a local agency must be held responsible to the parties 
with whom they transact business for the acts and declarations of 
the agent within the scope of his employment as if they proceeded 
from the principal. Savings Bank vs. Charter Oak Ins. Co., 31 
Conn., 517 ; Howitz vs. Equitable Ins. Co., 40 Mo., 557; Ayers vs. 
Hartford Ins. Co., 17 Iowa, 176 ; Howard Ins. Co. vs. Bruner, 11 
Harris, 50. And the decisions sustaining the position that the 
company is bound by all the acts of its agent within the scope of 
his apparent authority, unless notice is given the assured that with 
reference to matters within the scope of his apparent authority cer- 
ta'n limitations are imposed upon the agent. The question is, not 
what the powers of the agent in fact were, but what were his appar- 
ent powers ; that is, what powers had the assured a right to believe 
were given to the agent. Columbia Ins. Co. vs. Cooper, 50 Pa. St., 
331; Insurance Co. vs. Williamson, 13 Wallace, U. S., 234 ; Eclec- 
tic Life Ins. Co. vs. Fahrenbrug, 68 TL, 463 ; Adtna Ins. Co. vs. Ma- 
guire, 51 Tll., 351 ; Washington Fire Ins. Co. vs. Davidson, 30 Md., 
104 ; Franklin Fire Ins. Co. vs. Murray, 73 Pa. St., 28 ; Dayton Ins. 
Co. vs. Kelly, 24 Ohio St., 345-366. When a policy of insurance is re- 
newed or continued in force by a subsequent contract, it differs from 
a new contract of insurance, for by it the original contract is kept 
up, «nd in case of loss the original policy is the basis of the action, 
in connection with the contract of renewal or continuance. If 
changes in any of the terms, or any other change is intended to be 
made at the time of such renewal or continuance of a policy, it 
can be properly done without changing the wording of the original 
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policy, by simply expressing the change agreed on in the renewal 
receipt. But the change should be expressed in the receipt, and the 
original policy with all its terms remaining in force after such re- 
newal or continuance, changed only in those respects which are 
stated in the receipt. For this receipt is not only a receipt but 
is also a contract, while so far as it operates as a receipt, parol 
evidence may be introduced to vary it, but su far as it operates as 
a contract being in writing, it connot be changed or modified by 
parol proof. State etc. Ins. Co. vs. Porter, 3 Grant’s Cases, Pa., 123; 
Wetherell vs. Marine Ins. Co., 49 Me., 200, 203, 204 ; Lacey vs. Phe- 
nix F. Ins. Co., 56 Me., 562, 565 ; New England Ins. Co. vs. Wet- 
more, 32 Ill., 221, 242, 243 ; Driggs vs. Albany Ins. Co., 10 Barb., N. 
Y., 440, 445. Although such a renewal or continuance receipt, so 
far as it operates as a contract, cannot be explained or contradicted 
by any parol evidence, yet if it is on its face unambiguous, the mean- 
ing of the parties may be shown by proving the situation of the par- 
ties to the contract, the circumstances surrounding them when the 
renewal receipt was given, and their subsequent conduct in carrying 
into effect their written contract. For this kind of parol evidence, 
though not the verbal declarations of parties, can always be received 
to explain the mean‘nz of parties whenever any written ccntract is 
ambiguous on its face. See Creslip, Guardian, vs. Cain, 18 W. Va., 
Syl. 12 and 13, p. 440 and 441, anu the numerous authorities cited to 
sustain this proposition on page 484. Generally a refusal by the 
company to pay, or a denial of its liability before any preliminary 
proofs are made as required on the face of a policy, whereby the in- 
sured is induced not to comply with the conditions of the policy in 
that respect, is in law a waiver of the conditions of the policy re- 
quiring such proofs to be made. Such a denial of responsibility is 
the same as a notice to the assured, that payment will not be 
made, in any event, upon grounds other than a failure to comply by 
the assured, with the conditions as to the proof of loss; and it thus 
renders them wholly unnecessary, as the law does not require a per- 
son to perform an act which the act of the other party has ren- 
dered unnecessary or a mere idle formality. Norwich etc. Trans. 
Co. vs. Western Mass. Ins. Co., 34 Conn., 561; Taylor vs. Mer- 
chants’ Ins. Co., 9 How. U. S., 196; Post vs. AStna Ins. Co., 43 
Barb. N. Y., 351 ; Dean vs. Atna Life Ins.Co., 4 Thompson & Cooly, 
N. Y. Supreme Ct. R., 497. We will now apply these principles to 
the case before us. It appears from the first bill of exceptions that 
the defendant asked the court to instruct the jury : “If from the evi- 
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dence the jury find that the estate of Amos Sheppard proved to be 
solvent, and his debts have all been provided for by the sale of other 
assets, without the necessity of resorting to the alleged policy of in: 
surance, then that the administrator of John A. Sheppard has no in- 
surable interest in said property and cannot recover in this suit.” 
The court refused to give this instruction. Did it err in so doing? 
This instruction is very badly worded, but I understand that it pro- 
pounds as law the proposition that if an administrator insures real 
estate of his decedent, then he has no insurable interest if the estate, 
both real and personal, is solvent, whether the debts have been actu- 
ally paid or not, provided, that by the sale of other real estate, a 
fund has been raised which will be sufficient to pay the debts of 
the decedent. It is true that notwithstanding our statute subjecting 
realty to the payment of debts of the decedent, the real estate of a 
decedent in no wise and for no purpose goes into the possession or 
control of the administrator, but the legal title to the same descends 
directly to the legal heirs, subject, of course, to the just debts of the 
intestate in so far at least as the personalty falls short of paying the 
same. See Laidley vs. Kline, Adm’r, 8 W. Va., Syl. 3, p. 218. But 
our code provides “ when the personal estate of a decedent is insuffi- 
cient for the payment of his debts, his administrator may com- 
mence and prosecute a suit in equity to subject his real estate to the 
payment of his debts.” See Code of W. Va., ch. 86, § 7. 

The administrator, therefore, when the personal estate of the de- 
cedent in his hands is insufficient to pay his debts, is not a mere in- 
termeddler when he insures the real estate, and such insurance is not 
a mere wager as to whether the property insured will be burned 
in a specified time. It is therefore not clear that an administrator 
would not under these circumstances at least, and on the principles 
we have laid down, have a right to insure a house which had be- 
longed to his decedent for the benefit of creditors. That the cred- 
itors themselves of the decedent would, under the circumstances 
have an insurable interest, seems clear. The law does not require 
that the assured should have an estate or property in the subject of 
insurance. Ii is sufficient that he have a direct pecuniary interest in 
its preservation. If the assured he liable to loss, if the property 
be destroyed by tire, he has always an insurable interest. Credi- 
tors having, under the circumstances we have supposed, no other 
way of making their debts, and having a d'rect and certain right to 
subject the real estate to sale for their benefit, have an interest as 
positive and absolute as one having a specific lien, or even as the 
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owner himself. It is not at all in the nature of expectation such as 
@ presumptive heir has in the estate of his ancestor. The credi- 
tors, therefore, would have a clear right to insure, but their recovery 
would have been limited to the amount of their debts. With refer- 
ence to the administrator he would have a clear right to insure the 
personal property of the decedent in his hands ; he would have the 
legal title to such property. But it is quite different with the land 
which descends ‘to the heirs. And if he had a right to insure che 
barn in this case, it results from his power derived from the statute, 
to institute a suit and have it sold, the proceeds to be applied to the 
payment of the debts of his intestate. That itis highly convenient 
that he should possess this power is obvious, as he would know far 
better and sooner than creditors when a necessity to insure it arose 
from the insufficiency of the personal estate to pay the debts, and he 
could act more promptly and efficiently than creditors scattered and 
incapable of acting in concert. Under our statute an administrator 
has a certain connection with the real property. That he has no es- 
tate in it is true, but this we have seen is not necessary to an insur- 
able interest. He has no power to sell, but if the personal estate be 
insufficient, he may apply to the court for an order to sell the real 
estate. It is material to the value of this power and to the objects 
contemplated by our statute, that the real estate should be protect- 
ed from injury in the interim, and until the proceedings can be 
perfected. If the ».dministrator cannot insure, the parties interested, 
the creditors, will be practically excluded from a remedy which all 
other persons having a similar interest possess. There are many 
cases, as we have seen, where an agent or trustee may insure the 
interest of the party beneficially interested. And I therefore con- 
clude, that at least, when the personal estate is insufficient to pay 
the debts, the administrator would have a right to insure a build- 
ing on the real estate of the decedent. He has under these circum- 
stances, at least. an insurable interest. This reasoning is deduced 
from the language of Chief Justice Denio, in Herkimer vs. Rice, 27 
N. Y., p. 169 to 180, and I have used his identical language, so 
far as it required no modification to suit the case before us. He 
adds on page 180, “It is not necessary to decide to whom the 
surplus of the insurance money would have belonged, if the funds 
had exceeded the amount of the debts. The effect of the judgment 
in Wyman vs. Wyman, would probably be that such surplus be- 
longed to the heirs as a substitute for the real estate, so far as in- 
demnity was not needed for the payment of the debts ; it was a 
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trust for the heirs. It is true the administrator was not a rep- _ 
resentative of the heirs, but the company agreed to insure a cer- 
tain amount on the buildings, and after the loss they voluntarily 
paid it. So far as it was not needed for the payment of debts, 
it was a trust for some parties.” This decision in Herkimer vs. 
Rice, 27 N. Y., 163, is sustained in Phelps vs. Gebhard, 9 Bosw., 
404, and Clinton vs. Hope Ins. Co., 45 N. Y., 459 ; and in Beach vs. 
Bowery Ins. Co., 8 Abb. Pr., N. Y., 261, which I have not been able 
to see, it is made a query whether'the administrator has not an in- 
surable interest when the personalty is sufficient to pay all the debts. 
But as in this vase the record does not show that any evidence was 
offered tending to prove that the personal estate was sufficient to 
pay all the intestate’s debts, this query need not be so held in this 
case. If all.the debts of the intestate had not been actually paid 
when this suit instituted by the administrator on this policy, he 
would not be debarred from recovering because there were 
or might be real assets out of which the debts might be paid, any 
more than a judgment creditor who had insured the house of his 
debtor could be debarred from recovering on the policy if the house 
was burned, if his debt remained unpaid, because there might still 
be real estate of his debtor out of which he might value his debt. 
Having an insurable interest in the property, he would have a right 
to enforce the payment of the loss by fire, that it might be applied 
to the payment of his debt; and the insurance company has no 
right, legal or equitable, to require him to seek the payment of his 
debt elsewhere. If it had been actually paid he could not recover 
on the policy, as he woud then have no continuing insurable inter- 
est. In the case supposed in this fourth instruction, set out in the 
first bill of exceptions, the court properly refused to say that the 
plaintiff could not recover in this suit. The Circuit Court committed 
no error in the modification of the instruction set out in the second 
bill of exceptions. The instruction asked was : “The court further 
instructs the jury that if they believe from the evidence, that the 
plaintiff, John A. Sheppard, with fraudulent intent, altered the re- 
ceipt for eleven dollars and twenty-five cents, produced in evidence, 
then they are to deny him all benefit from the said receipt as evi- 
dence of a contract, or for any other purpose whatever.” The 
court struck out the words “ or for any other purpose whatever,” and 
then granted this instruction. As the record entirely fails to show 
in what manner this receipt was altered, whether in its date, the 
amount received or in the name of the company in which the insur- 
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ance was on which this payment was made by John A. Sheppard, ad- 
ministrator of Amos Sheppard, it is impossible for us to say whether 
this altered receipt, if the alteration was made fraudulently, could 
not properly be used for some purpose, though itis clear that it could 
not be used as evidence of the contract referred to in the declaration. 
As we do not know for what other purpose it could have been used, 
or even the form of this receipt as it was before its alteration, we 
cannot say that the court erred in striking out thes2 words “ or for 
any other purpose” from this instruction. It is incumbent on the 
exception to show affirmatively that the Circuit Court erred to his 
prejudice, and this he has failed to do in this case, and has 
presented his objection to this action of the court in so 
obscure a manner as to render it impossible for us _ to 
say that the court erred to his injury in striking out these words. 
There was no error in the matter set out in the third bill of excep- 
tions. I can see no difference in the instruction asked and the in- 
struction given, though perhaps the instruction given by the court 
throughout was couched in language which probably the jury would 
better understand. The fourth bill of exceptions is that the court 
refused to grant to the defendant this instruction: “That the re- 
ceipt of the 3d day of September, 1874, which is for ten dollars, and 
has been exhibited to the jury considered as a contract of insur- 
ance could not renew a policy which had expired on the 15th of Au- 
gust, 1874.” This instruction is based on the assumption that the 
policy could not asa legal proposition be continued in force from 
September 3d, 1874, to September 3d, 1875, for the reason that it 
had expired before the date of this receipt some two or three 
weeks. Or if it could be so construed by an express agreement in 
writing, it was not capable of being so continued by this receipt of 
September 3d, 1874. Iam unable to see any reason why the com- 
pany could not by a proper agreement or receipt agree to continue 
in force upon the same terms and conditions and for the same 
amount the policy which had ceased to exist on August 15th pre- 
ceding for another year from September 3d, 1874. Such an agree- 
ment would operate precisely as it would had it been entered into 
on August 15th, 1874, except only that the insurance would extend 
from one year from September 3d, 1874, instead of one year 
from August 15th, 1874. I can imagine no reason why 
parties competent to make such contract could not do it in 
this form as readily as alandlord might agree some time after the 
expiration of lease that a tenant might occupy tke leased premises 





1883. ] Sheppard vs. Peabody Ins. Co. 827 


for another year from the date of the agreement on the sime terms 
that he had occupied for a year under a lease which had expired 
some time prior to such agreement. There is nothing in the insur- 
ance business that requires any particular form to be used in mak- 
ing their contracts of insurance in order that they may be binding, 
it muy as well be done by a receipt or paper referring to a policy 
which had expired as containing the terms of the agreement as in 
any other form. But this instruction asks that the court declare 
that it could not be done by the receipt for $10 given September 3d, 
1874. Assuming for the present that George E. Cordell, the agent 
of the defendant at Charleston, had authority to make such contract, 
we will now consider whether the court could properly have in- 
structed the jury as a matter of law that he did not do so when he 
executed this receipt on September 3d, 1374. The receipt is as fol- 
lows :— 


** Received from John A. Sheppard, Adm'r, ten dollars, amount due on Pea- 
body insurance policy, commenced September 3d, 1874, till 3d, 1875, 
$1.00 GEORGE E. CORDELL, Agent, Charleston, W. Va.” 


There can be no question that this paper is ambiguous in mean- 
ing. But when the court considered that it was offered in evidence 
as a continuance of a certain policy filed with the declaration, and 
which had once before been continued in force for a year after it 
had originally expired, and which policy and continuance were be- 
fore it being filed with the declaration, could it say that this re- 
ceipt was incapable of interpretation, or could not be interpreted as 
continuing this policy in force fir one year from September 3d, 
1874, as it was asked to do by this instruction. It seems to me not. 
As this receipt was ambiguous, the court in construing its meaning, 
or the jury if they acted upon it would, as we have seen, have had a 
right to look to the situation of the parties and the circumstances 
surrounding them when this receipt was executed September 3d, 
1874, to ascertain its meaning. Looking then only at the written 
papers before the court to ascertain this situation and the circum- 
stances, we find that a policy, No. 3121 had been issued by the Pea- 
body Ins. Co. to John A. Sheppard, adm’r. of Amos Sheppard, on 
August 15th, 1872, and that the annual premium for the insurance 
for a year in this policy named was $1Q,00, corresponding exactly 
with the amount of this receipt ; that it was issued by the same 
company named in this receipt ; that it was signed by the same 
agent of the same company. On examining this policy we find that 
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the 10th section of it provided that “this insurance may be contin- 
ued for such further time as shall be agreed’ on, provided the pre- 
mium therefor is paid and indorsed on the policy or a receipt given 
for the same.” And we further find from a paper filed with the 
declaration that this policy was thus renewed for another year by a 
formal receipt for $10 at the end of the year, the time of its exten- 
sion being for one year from August 15th, 1873. This year expired 
on August 15th, 1874, and in less than 20 days thereafter this receipt 
of September 3d, 1874, was executed corresponding in amount 
with the former receipt also signed by George E. Cordell, agent, 
stating it was the amount due on the Peabody insurance policy, re- 
ferring, it would seem, to this policy. 

Now, aided by these circumstances to which we have a right to 
look, was it not the true meaning of this last receipt for $10, the 
exact premium on this policy for a year, to extend it in force for an- 
other year as had been previously done, and do not the words 
“commenced 3d day of September, 1874, till 3d, 1875,” mean that the 
time of this extension an1 continuance of this policy “commenced 
on the 3d day of September, 1874, and continued till September 3d, 
1875.” It seems to me that this ambiguous paper when interpreted 
by the situation of the parties, and the surrounding circumstances 
as it should be, meant exactly this and nothing more or less, and 
therefore the court properly refused to instruct the jury that this 
was not its meaning and that it could not so operate. 

The court did not err in the matter set out in the 5th bill of ex- 
ceptions. The instruction set out in it which the court had already 
given the jury, was the same in substance which the defendant 
asked to be again given to the jury, and the court properly refused 
to do so as this repetition of an instruction in varying language 
could do no good and might tend to confuse the jury. 

There were four instructions given by the court to the jury at the 
instance of the plaintiff and they are set out in the defendant’s bill of 
exceptions No. 7. The first of these instructions was in substance 
that “if the jury find from the evidence that the said receipt of $10 
was given to renew the policy in the declaration mentioned, they 
will find for the plaintiff.” It would have been better for the in- 
struction to have said : “ They will regard the said receipt as a con- 
tinuing in force of the policy named in the declaration from Septem- 
ber 3d, 1874, to September the 3d, 1875,” instead of instructing 
them to find for the plaintiff as the propriety of their so finding de- 
pended on other facts also. But as this is stated in the other in- 
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structions given at the instance of the plaintiff, I do not think this 
defect in this instruction was prejudicial to the defendant. It was 
otherwise correct, as appears from what we have already stated. 
We have seen that whatever changes the parties might agree upon 
may be inserted in the renewal receipt, and the old policy remains 
in force subject only to such qualifications and:changes as are made 
in the receipt on its renewal. In Driggs vs. Albany Ins. Co., 10 
Barb., 440, a policy had been repeatedly changed in its terms and 
conditions in the renewal receipts; in the last renewal it was 
changed from an insurance for $1,800 on a grist mill and $700 on 
machinery therein by the renewal receipt to $2,500 in general terms 
without making any distribution of the risk, and it was held that the 
company was bound in this new form of obligation though the ef- 
fect of the change was to increase the responsibility of the com- 
pany. This renewal receipt in this case was signed only 
by the agent of the company, and if such agent could thus change 
the contract by the renewal receipt and increase the responsibility 
of the company, I can see no reason why the agent in the case be- 
fore us might not cause the continuance of the policy for one year 
to begin on the 3d day of September, 1874, instead of August 15th, 
1874. As this change really did not in any degree increase the re- 
sponsibility of the company, the apparent authonty of the agent to 
sign such a receipt and make such a contract without the express as- 
sent of the company by the signature of the president and secretary 
to the receipt, it seems to me, sufficiently appears from the fact that 
the agent was the acting agent of the company in taking policies and 
in renewing them in Jefferson County, and especially from the 10th 
section of the policy he had given the plaintiff, which declared that 
“this insurance may be continued for such further time as shall 
be agreed on, provided the premium thereon is paid and indorsed 
on this policy or a receipt given for the same.” The plaintiff it seems to 
me had a right to regard this agent as having authority not only 
to receive the premium, which he unquestionably had, but to give 
for it a receipt. This was his apparent authority, and this power 
as we have seen could not be restrained by the company Ly any pri- 
vate instructions given the agent not made known to the plaintiff. 
The second of the plaintiff's instructions states the law correctly ac- 
cording to the views which have been before expressed. ‘The third 
instruction given at the instance of the plaintiff bases the liability 
of the defendant upon his knowledge that “the plaintiff was inter- 
ested in the property insured only as administrator of Amos Shep- 
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p2rd,” and from this alone it assumes that it is estopped from deny. 
ing that he had an insurable interest in the property. This is, it 
seems to me, a misapplication of the principles laid down in Man- 
hattan Fire Ins. Co. vs. Wells & Alman, 28 Grat., 389, which prin- 
ciple is “ that a company should never be allowed to avoid liabilities 
on the ground that facts, of which the company had full knowledge 
at the time of issuing the policy, wére not set out as required by the 
formal words of the contract.” But unless we are prepared to say 
that under all circumstances an administrator is authorized to in- 
sure aga nst fire the real estate of his intestate (which we are not 
prepared to say at this time), it follows that the knowledge of the 
company that the plaintiff was interested in the property only as 
administrator of Amos Sheppard could not estop them from disput- 
ing that as administrator he had any insurable interest in the prop- 
erty, as from what we have said this might depend upon whether 
his personal estate was or was not sufficient to pay all his debts, and 
if it did depend on this the company must have been ignorant of 
the facts on which might depend the question whether the admin- 
istrator had or had not an insurable interest in this property. Still, 
the defendant on the facts now appearing in this record would, it 
would seem, not have been injured by the court’s giving this third 
instruction asked by the plaintiff, for as we have seen the statement 
in the policy that the barn insured was his, established that he had 
an insurable interest prima facie, end the record does not show any 
evidence was given which tended to contradict this prima fucie case. 
I suppose from the whole record that there was probably no such 
evidence before the jury ; but there may have been, as what evidence 
on this subject there was before the jury, appears very imperfectly 
in the record. Not having access to the requisite books now to de- 
termin> the question whether an administrator can in all cases in- 
sure real property of his intestate, I decline at this time to express 
any opinion on this point. It seems probable from the record that 
it will never be necessary to decide this point in this case, as I 
suppose it most probable that the personal estate of Amos Sheppard 
was insufficient to pay his debts, and if it should in the next trial 
be shown otherwise this question will have to be decided ; but we 
will leave it till it arises, if it ever does. The fourth instruction of 
the plaintiff states the law correctly according to the views we have 
already expressed. We have thus far found no error committed by 
the Circuit Court which we can say was probably prejudicial to he 
plaintiff in error. But there was another instruction given appa? 
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ently by the court of its own motion contained in the sixth bill 
of exceptions of the defendant, which was, it seems to me, errone- 
ous, and which I cannot, as far as the record shows, say was not 
prejudicial to the plaintiff in error. This instruction is “If the jury 
shall believe from the evidence that George E. Cordell was the gen- 
eral agent of the Peabody Insurance Company, and that the plaintiff 
applied to him for a continuance, reinstatement or renewal of the 
policy filed with the declaration, and that the said agent received 
the premium therefor but afterwards delivered to the plaintiff a dif- 
ferent policy in another company, whether such delivery was made 
by mistake or intentionully, then the defendant is bound by the act 
of its agent in receiving the said premium as the consideration of 
such renewal, as if one of its own policies had been delivered to the 
plaintiff by said agent.” This instruction is erroneous in ‘several re- 
spects. It states that the defendant is bound by the acts of its 
agent in receiving the premium for a renewal of the policy of the 
plantiff, even though such agent gave no renewal receipt. Of course 
this means that the defendant is bound in this suit to answer for 
this act of its general agent. Now this suit was brought on a re- 
newal of the policy, and the policy itself in its 10th section provides 
that “this insurance may be continued for such further time as shall 
be agreed on, provided the premium therefor is paid and indorsed 
on this policy, or a receipt given for the same.” But by this instruc- 
tion the policy, it is stated, may be renewed or continued by the 
simple paying ofthe premium. Th's cannot be the case unless we 
are utterly to disregard the express words of the policy defining the 
manner in which it is to be renewed or cont nued. It is immaterial 
in this case whether the receipt of this premium alone by the agent 
imposed any obligation on the defendant, as, if it did impose any 
obligation, it was one which could not be enforced in this 
suit. The court in this instruction not only states that 
the simple receipt of the premium by the general agent 
of this company imposed on it an obligation, but in the 
close of the instruction undertakes to define this obliga- 
tion. It states that this obligation isthe same “as if one of its poli- 
cies had been delivered then to the plaintiff by said agent of the 
company.” I apprehend that this is clearly a mistake, whatever ob- 
ligation, if any, which the mere receipt of the premium by the de- 
fendant’s agent might impose on it, when he failed to renew the pol- 
icy by giving any receipt, or making any indorsement on the policy, 
such obligation could not be the same as if a new policy had been 
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made out and delivered to the plaintiff, but even had it been, the 
court had in this case expressly instructed the jury that the plaintiff 
could not, in this suit recover on any new contract or policy. So 
that this instruction was not only erroneous, but must be regarded 
as an instruction on a mere abstract question. The court is not 
bound to give such an instruction ; and if it does so under circum- 
stances calculated to mislead the jury, such instruction will be error 
for which the judzment will be reversed. Pasley vs. English, 10 
Grat., 236. But though abstract, if it be not calculated to mislead, 
the case will not be reversed on that account. Hunter vs. Jones, 6 
Ran., 541. Now it does seem to me that this erroneous instruction 
was calculated to mislead the jury. The facts which the evidence 
tended to prove are very imperfectly set out in this sixth bill of ex- 
ceptions or indeed in any or all of them. Yet, we may fairly infer 
from them that as a matter of fact there was a dispute between the 
parties when trying this case before the jury as to whether the plaint- 
iff after calling on the agent of the defendant to continue his policy 
for another year, and after paying him the year’s premium, $10, and 
taking for it an exceedingly imperfect receipt which he claimed to be 
a renewal receipt, abandoned the idea of renewing his policy with 
the defendant, and concluded to take out a new policy in the Nail 
City Ins. Co. And whether or no he did not pay the additional 
charge for such new policy to the same person as the agent of the 
Nail City Ins. Co.. and then take in lieu of a renewal of his policy 
with the defendant a new policy in the Nail City Ins. Co. There ap- 
pears in this record evidence which tends to prove that this was done 
and also evidence tending to prove that it was not done, as for in- 
stance the retention by the plaintiff of the receivt for $10, as the 
premium in the defendant’s company. If I could see clearly that 
this important question in this case was fairly submitted to the jury 
and that in deciding upon it they were uninfluenced by this erroneous 
instruction of the court, I should be unwilling to disturb the judg- 
ment which has been rendered. But I cannot make up my mind 
that this erroneous instruction of the court did not mislead the 
jury on this question of controversy. It would, it seems to me, very 
naturally be regarded as a broad instruction by the court, that if the 
agent of the defendant received the premium of $10 from the plaint- 
iff who paid it to renew his insurance, then, that nothing afterwards 
done by the parties could prevent the defendant from being re- 
sponsible on this renewal of the policy they had given. If this in- 
struction was so understood by the jury it must have misled them, 
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for if the plaintiff afterwards received of Cordell a policy in the Nail 
City Ins. Co., with the understanding that it was received in lieu of 
the renewal, or continuance of the policy of the plaintiff in the Pea- 
body Ins. Co., then, though Cordell neglected to take up this re- 
newal receipt, the defendant could not be held responsible for the 
loss which has occurred. But if the plaintiff never agreed or in- 
tended to give up his insurance with the defendant, and to substi- 
tute for it an insurance in the Nail City Ins. Co., then his policy 
in the Peabody Ins. Co., continued in force though a policy in the 
Nail City Ins. Co. had been handed to him by accident or other- 
wise. The record in this case is, as I have said, very imperfect, and 
passing my best judgment on it in the imperfect state in which it is 
presented, my conclusion is that this erroneous instruction of the 
court was calculated to mislead the jury to the prejudice of the plaint- 
iff in error, and therefore the judgment of the Circuit Court of Jef- 
ferson County, rendered on Nov.15th,1879, must be set aside, reversed 
and annulled, and the plaintiff in error must recover of the defend- 
ant in error, as administrator, his costs in this court expended, and 
that a new trial must be granted, the costs of the former trial to 
abide the result of this suit, and the cause be remanded to the Cir- 
cuit Court of Jefferson County to be proceeded with according to 
the principles laid down in this opinion. 





SUPREME COURT OF NEW HAMPSHIRE. 


Avausr Trrm, 1883. 


JOHN W. WHEELER 
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TRADERS’ INSURANCE CO.* ; 


The policy on a woolen mill stipulated that “if the assured shall keep or use 
naphtha, * * benzine, * * camphene, spirit gasor any burning-fluid 
or chemical oils without written permission in this policy, then, and in 
every such case this policy is void, and all insurance thereunder shall im- 
mediately ceasa and determine.”? The pl&intiff ordered a barrel of benzine 
for destroying moths ; naphtha was sent by mistake. Shortly before the 
fire the barrel was taken to the factory and about two quarts was sprinkled 
on the wool containing the moths. A fire shortly after broke out about 
thirty feet from the wool which communicated with it, and the mill was 
destroyed. 


Held, That there had been a violation of the stipulation which avoided the 
policy. 
Marston & Eastman, Altorneys for Plaintiff. 
S. C. Eastman, Altorney for Defendant. 
Statement of Facts. 


This is an action of assumpsit on a policy of insurance on the 
plaintiff's woolen mill and contents in Salem, N. H., whereby the de- 
fendants insured the plaintiff against loss by fire to the amount of 
$2,500, for one year from the third day of March, 1879, to the third 
day of March, 1880. On the twenty-third day of May, 1879, said 
mill and contents were totally destroyed by fire, and it is agreed 
that if the plaintiff is entitled to recover anything, he is entitled to 
recover $2,431.05 and interest thereon from the twelfth day of Sep- 
tember, 1879. Said mill was built of brick, three stories high. The 


* Decision rendered August 30, 1883. 
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main building was 85 x 53 feet, with picker house adjoining 33 x 30 
feet. There was also a porch and extension of the sume, bordering 
on one side on the mill and on the adjacent side on the picker 
house. The stairs were in the porch, with a door from the porch 
into the basement of the main mill, and a door from the basement 
into the boiler house, some 35 or 40 feet from the first door. The 
doors were open. There was also a belt hole in the floor of the 
main mill, near the porch, communicating with the basement. 

The picker was on the first floor, and the boiler in the basement 
under it. The power used was water, and the boiler was used only 
to heat the mill and dye vats, and such other purposes as require 
heat in a woolen mill. Inthe morning of the day of the fire there 
had been a fire under the boiler, to heat the dye vats to 140 or 150 
degrees. The day was warm for the season of the year, and the fire 
had been built in the morning of pine wood, and had not been re- 
plenished after about 9 o’clock : about three hours before the fire 
broke out which destroyed the mill. 

The porch was on the front side of the mill, about half way from 
each end. There was an open elevator in the porch, near the door 
extending from the basement to the upper story. 

About 11 o’clock of the forenoon of the fire, and about one hour 
before the same occurred, the plaintiff and his son had brought into 
the mill and placed in the side opposite to the door, but about 15 
feet from the end on the first floor, on skids, a barrel of benzine or 
naphtha, under the following circumstances :— 

The plaintiff had, just before the fire, purchased some wool in 
which he discovered moths. This wool was stored in the first story 
of said building, and there was a quantity of other wool and a sheet 
or two of waste on said floor. The plaintiff, being desirous of de- 
stroying the moths, went to a store in Lawrence to get some sul- 
phur for that purpose. He was there advised not to get sulphur, 
but benzine, and he accordingly left an order to have a barrel of 
benzine sent him. The trader sent him naphtha instead of benzine, 
the plaintiff supposing all the time that it was benzine. The plaint- 
iff took the barrel from the depot, carried it home the day before 
the fire, and left it in the wagon in an outhouse, not connected with 
the factory. About 11 o’clock in the morning of the fire he took the 
cask of naphtha to the factory, horsed it up there, as before de- 
scribed, and he and his son took a watering-pot holding about two 
quarts and drew some of it several times from the cask, and 
sprinkled it several times upon the wool containing the mot'.s, which 
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was at the opposite end of the room from the cask of benzine. 
About 12 o’clock a fire appeared in the room, about thirty feet from 
the wool which had been sprinkled with the naphtha and near the 
porch. The fire spread rapidly to the wool, sprinkled 2s aforesaid. 
A person, standing in the door leading from the basement of the 
main building to the basement of the picker room where the boiler 
was situated, when he heard the alarm, saw no fire or flash there. 
Nothing further is known as to the origin of the fire than is here set 
forth. The plaintiff had never before had naphtha or benzine in his 
factory, nor had it been used there. He bought it to be used in de- 
stroying said moths, and it was his intention, after he had sprinkled 
the wool infested by moths, to remove it from the building, and take 
out his windows, and use it for cleaning them, outside of the fac- 
tory, near the stream of water upon which his mill was sit- 
uated. He intended to remove it for that purpose in the afternoon 
of the fire, and he had no thought of us:ng it in the mill, except so 
far as necessary to kill these moths, nor at any future time. He had 
never had any wool to his knowledge before that time infested with 
moths. 

The policy contains the following stipulation :— 

“Or if the assured shall keep or use gunpowder, fire-works, nitro- 
glycerine, phosphorous, saltpetre, nitrate of soda, petroleum, naph- 
tha, gasoline, benzine, benzole, or benzine varnish, or keep or use 
camphene, spirit gas, or any burning-fluid or chemical oils, without 
written permission in this policy, then, and in every such case, this 
policy is void, and all insurance thereunder shall immediately cease 
and determine.” 

Benzine and naphtha are three grades, differing according to the 
degree of lightness, and the words are often used interchangeably. 
Benzine readily evaporates, when exposed to the air, passing off in a 
gas or vapor. This gas is heavier than air, and will fall rather than 
rise, if there are no currents to disturb it. It can be poured from 
one vessel to another. It is not in itself explosive, and unmixed with 
air does not readily ignite. If mixed with air, it is explosive, and 
very inflammable. It will pass through crevices and holes more 
readily than water. The quantity of gas produced is 500 or 600 
times greater than the fluid which produced it. A quart of benzine 
poured on the floor would evaporate in a few minutes, and turn into 
gas or vapor. A small dishful placed at the top of stairs could 
soon be ignited at the bottom, though it could not be above the 


dish. 
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It is almitted that the plaintiff has made all the proofs of loss re- 
quired by the policy to enable him to maintain this action, and has 
been guilty of no fraud or bad faith. 

Upon this statement of facts the court shall order judgment for the 
plaintiff for $2,431.05, and interest from September 12, 1879, if the 
plaintiff is entitled to it. If not, the case is to be discharged, and 
either party may have a trial by the jury. 

At the June Term, 1882, of the court, the case was discharged on 
the following opinion in Doe, C. J. 

We cannot say that,as matter of law,the plaintiff did not use naph- 
tha, within the meaning of the word “use” in the policy. He used 
it in some sense of the word. He used itin his mill. He sprinkled 
the wool with it to kill moths. The use he made of it was as mucha 
manufacturing use, as if it had been used like soap and water. for 
cleansing the wool. The cask of naphtha was at one end of the room, 
and the wool at the other end. Several times a watering-pot, hold- 
ing abcut two quarts, was filled from the cask, and carried to the 
wool. The naphtha was used in a manner favorable to evaporation, 
and to spreading the vapor about the premises. It was so used as 
to introduce on a large scale, the risk against which the defendant 
did not insure the plaintiff. If it had been so used every day for a 
year, the plaintiff would probably not contend that such repeated 
use did not invalidate the insurance. He claims that the prohibited 
use was an habitual use and not an excepticnal one, for the emer- 
gency raised by the moths—his first and last use, not intended to be 
repeated. 

If the plaintiff had once walked through his mill with a bottle of 
naphtha tightly corked in hispocket, there might have been a question 
whether he kept it, within the meaning of the policy. . The word 
“keep” in some connections and relating to some subjects, might 
mean storage, continued for a considerable length of time. But 
liquor is kept for sale within the meaning of the liquor law, when 
kept for sale a single second. Whether the expression “keep or use” 
in the policy, curries the idea of a keeping or use, on more than one 
occasion, or repeated many times, or continuous for several minutes, 
hours, days, or months, or prolonged for any particular time, depends 
upon the subject-matter of the contract and the objects intended by 
the parties to be accomplished. It is clear that the use of the naphtha 
by the plaintiff was such in every respect, as the policy was intended 
to prohibit, unless its use on other occasions, or for a longer time on 
this occasion, was necessary to make it such a use as was intended 
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to avoid the policy. If the use was sufficient in point of time, there 
is no ingredient wanting to bring it within the prohibition. Naphtha 
might be used in such infinitesimal quantities us to raise the question 
whether there was a use of naphtha within the meaning of the policy, 
So small a quantity might be constantly used as to create no apprecia- 
ble danger. If a drop were once carried into the mill, and then used 
as a necessary medicine administered for saving a life, there might 
be a question. 

In this case it was used for a manufacturing purpose. The policy 
covered risks of a manufacturing use of the mill, naphtha excepted. 
It was used in such quantities and in such amanner and for so long a 
time, as to introduce a risk against which defendant did not insure. 
In its inherent character the risk was a manufacturing one, and one 
which the defendant, by its policy, stipulated it did not take. In 
its extent both of space and time, the danger was neither inapprecia- 
ble, nor infinitesimal, nor small. It immediately involved the whole 
room in which it originated and, consequently, the whole mill. The 
naphtha readily evaporated when exposed to the air, passing off in a 
gas or vapor. Mixed with air, it was explosive and very inflammable’ 
It passed through crevices and holes more readily than water. By 
evaporation its bulk was multiplied five or six hundred times. A 
quart poured on the floor will evaporate in a few minutes. Several 
times between about 11 and 12 o'clock, the watering-pot, holding 
about two quarts, was filled from the cask, and carried across the 
room to the wvol. Sprinkled upon the wool, it rapidly evaporated 
and spread over theroom. The use of it in that place was unneces- 
sary. It could have been applied to the moths elsewhere. If it isa 
question of law whether this use introduced a risk, against which 
defendant did not insure the plaintiff, it is impossible to answer that 
question in the negative. It introduced an enormous danger, and 
extended the danger over a large space. How long the danger would 
have lasted, if the mill had not been consumed, we do not know. It 
continued as long as there was a mill there to be involved in it. The 
great rapidity, with which the naphtha evaporated and flowed over 
the room, increased in bulk 500 or 600 times, introduced a danger of 
such a character and extent, that we are unable to say, as matter of 
law, that the time, during which the naphtha was used, was too short 
to constitute the use prohibited by the policy. The prohibition of 
the use was a prohibition of the danger arising from the use ; and 
the danger caused by the use in this case was a prohibited danger. 
Manifestly the danger would have lasted longer than it did, if the 
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mill had lasted longer. How many minutes between the first filling 
of the watering-pot and the breaking out of the fire, the case does 
not state, and probably nobody knows. The danger terminated with 
the destruction of the property. The danger was nct a momentary 
one ; and if it had been, being introduced by plaintiff voluntarily and 
unnecessarily, and being of the most imminent character, and filling 
the entire room, and consequently involving the whole mill, there 
would be a difficulty in construing the policy to allow the voluntary 
and unnecessary introduction of such a danger for a single moment. 
Its duration if the mill had not been destroyed must be considered. 
The fact that the danger was naturally brought to an end by the fire, 
does not shorten the time during which the danger should have been 
expected to last. . 


If plaintiff had intended to use the naphtha continuously for a year 
as he did use it, but the fire had been caused by its use in a moment 
after he began to draw it from the cask, we know not on what ground 
it could be held that the policy was valid. The fact that the mill was 
burned by the first moment’s use of the dangerous article would be 
immaterial. Whether the fire took the first moment of the mtended 
year of use, or the last moment of the year of actual use, could not 
be important. In either case there would be a use of naphtha within 
the meaning of the policy. The beginning of a use intended to be 
habitual was prohibited as well as the last of it. The plaintiff carried 
the cask into the mill about 11 o’clock a. m. (about an hour before 
the fire), and intended to carry it out in the afternoon, after using 
what would be necessary to kill the moths. How long the danger 
would remain from the evaporated liquid after the removal of the - 
cask, is not stated. Ifthe cask had not been put in the mill and the 
quantity sprinkled on the wool had been carried in from the cask 
placed at a safe distance, we do not see how it could be said that 
naphtha was not used in the mill. A substantial and dangerous 
quantity was used. It was used in a manner particularly conducive 
to evaporation, to mixing with the air, to explosion, and to the de- 
velopment of its inflammable and dangerous power. At least one 
room of the mill must have been largely filled, or the floor largely 
covered with the vapor, ready for instantaneous and irresistible fire. 
The plaintiff, unfortunately unaware of the dangerous character of 
the material he was using, made all the preparation an incendiary 
could desire for a speedy and sure conflagration. 


The imminent, extensive and unnecessary danger may have lasted 
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less than an hour when the fire began, and must have lasted longer 
if the fire had not broken out. 

We see no reason for holding that tke prohibited use was an habit- 
ual one, or one intended to be habitual. The actual danger result- 
ing in this case from the actual use, was in our opinion prohibited 
by the contract. 

If, in any case of insignificant use or trifling danger, there could 
be any question of fact for the jury, any question whether the use 
was such in character and extent of space and time, as to come with- 
in the prohibition, we think there is no such question here. Whether 
the question be one of law or fact, the actual danger, in its unneces- 
sary origin, in every point of its character, and in every view of its 
degree and extent of space and time, was a natural danger arising 
from a prohibited use ; and the plaintiff's ignorance of the danger of 
his voluntary and unnecessary act, does not take the use out of the 
prohibited list. There is no question of fact upon which doubtful or 
conflicting evidence is to be weighed by the court or jury. 

Case discharged. 


Frux & Batcuetper, for Plaintiff. 

The question in this case ought to be whether there was a use or 
keeping of naphtha within the ordinary interpretation of these words 
as employed in contracts of insurance. 

The parties are supposed to contract with each other, with refer- 
ence to the construction that has been put upon these words in this 
class of contracts. 

That assurers understand the legal import of these words appears 
by the forms adopted by some companies to avoid the construction 
the courts have given them. 

When the words in a certain class of contracts have a well-estab- 
lished legal meaning, it is not in the province of the court to ignore 
them ; because they furnish the surest test of the intent of the par- 
ties. 

When the law is well established, the text books generally furnish 
a satisfactory summary or statement of it. 

Authors of books of that character seldom state the law definitely, 
one way or the other, unless their conclusions are well sustained by 
the authorities. Having reference to this class of books, we find 
that May’s treatise on Insurance, the insurance agents “ Vade 
mecum,” states that “use for any purpose prohibited means habitual 
use.” Mears vs. Humboldt Ins. Co., 92 Penn. St., 15 ; 37 Amer. R., 
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649 ; Putnam vs. Com. Ins. Co., Fed. Reporter, Vol. 4, p. 766 ; West- 
chester Ins. Co. vs. Foster, 90 Ills., 121. 

It has often been holden that where a policy of insurance provides 
that the same shall be void if the premises become vacant and un- 
occupied, a mere temporary absence does not avoid the policy. 
Stupetzkie vs. Ins. Co., Michigan, April, 1880; Cummings vs. Ins. Co., 
67 N. Y., 260; Laselle vs. Ins. Co., N. J., 1881; 31 Maine, 219 ; 2 
Gray, 221; 70 N. Y., 605 ; 92 Penn. St. 15 ; 20 Conn. 139. 

Any warranty creating a forfeiture is to be construed most strictly 
against the insurer. 

Suppose the policy had contained a stipulation that it should be- 
come void in case the insured did not keep an extinguisher in the 
building? Ifso, would an occasional or instantaneous keeping of an 
extinguisher therein satisfy this condition ? 

The illustration used by the counsel, and adopted by the learned 
. chief justice, ot keeping liquor for sate, we think is not an apt one. 
The intent qualifies the act of keeping. 

If there be any use whatever of the article not coming within the 
prohibition of the policy, it is a question for the jury, under proper 
instructions from the court, to determine whether it was such a use 
as was prohibited or not. It is the province of the court to say 
whether every use, the most accidental and briefest, avoids the policy. 
And if every use would not avoid the policy to define in general 
terms, what use would so avoid it, or what use would be permissi- 
ble? It is then the province of the jury to determine whether 
that use proved, comes within the character of the use which the 
law allows. 

The chief justice in his opinion seems to lay some stress upon the 
fact which he assumes, that the introduction of the naphtha into the 
building for the purpose of killing moths was an unnecessary act. 
If this is material, the question of the necessity of its use must 
clearly be one of fact. 


Samvuet C. Eastman, for Defendant. 

There is no evidence that any insurance company has adopted the 
clause stated on the first page of plaintiff's brief, and I do not know 
of more than one company where it is used. To be of any value as 
an argument, the clause should be generally adopted. 

In the case in Massachusetts, where Judge Rockwell presided at 
the trial, there is no stipulation in the policy as to the use of naph- 
ha, and the contention there was that without such a stipulation 
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the policy was avoided by its use—an entirely different question from 
the one here. 

The cases cited in the brief are all cited and commented on in my 
former brief. I still maintain that the true rule of law is there stated, 
and that Dobson vs. Sotheby is not authority for thelaw as claimed by 
the plaintiff, and is not sustained by reason or authority to the ex- 
tent claimed. There is a class of cases where a business or vocation 
is prohibited, and where occasional day’s work by a person practic- 
ing the trade is held not to be in conflict therewith. It by no means 
follows that if the prohibition had been of any person practicing 
the trade, the result would have been the same. 

The ordinary meaning of the word “use” is as I contend for: 
the dictionaries give that as the first and principal meaning, and the 
other meanings are secondary. At the top of page 2 of pluintiff’s 
brief, in six lines the word is employed three times, once by the 
plaintiff's counsel and twice by Judge Rockwell, and in the employ- 
ment by counsel, and in one case, at least, by Judge Rockwell, it has 
the meaning we contend for. 

To give it any other meaning, is to insert something not contem- 
plated by the parties. 

Even in the extinguisher case, supposed by the counsel to illus- 
trate the word “keep,” if the insured had kept an extinguisher dur- 
ing the first hour of the policy’s existence, with the intention of re- 
moving it on the next, and the fire had occurred during that hour, it 
would have satisfied the condition. 

The court rightly held that there was no question for the jury. 
The facts being admitted, it is the duty of the court to apply the 
law. To allow the jury to decide as the plaintiff claims, would be 
to invite a finding based on prejudice, or else to submit a question 
on the finding of which in one event the court must set aside the 
verdict. 

If the plaintiff had used the naphtha on the building, there might 
be ground for the argument that it was necessary, and that here was 
a question of fact. He used it on the wool, and not on the building. 


OPINION ON MOTION FOR REHEARING. 


Auten, J. 
The stipulation in the policy that “if the assured shall keep or use 
* * * petroleum, naphtha, gasoline, benzine, benzole or ben- 
zine varnish, or keep or use camphene spirit gas or any burning- 
fluid or chemical oils without written permission in this policy, then 
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and in every such case this policy is void and all insurance there- 
under shall inimediately cease and determine,” was a part of the 
contract of insurance entered into by the plaintiff with the defend- 
ant without any apparent mistake, deception or fraud. The plaintiff 
expressly agreed that a violation of the condition should of itself, be 
a forfeiture of all insurance under the policy. 

Having voluntarily entered into the contract thus restricted, the 
plaintiff could not complain of the enforcement of the forfeiture for 
a violation of the condition. Mead vs. Nev. Ins. Co., 7 N. Y., 530; 
Lee vs. Howard Ins. Co., 3 Gray, 185 ; Kelly vs. Home Ins. Co., 97 
Mass., 288. 

There is no ambiguity in the meaning of the words used, or the 
sense in which they were employed, by which the plaintiff might have 
the benefit of a doubt. Smith vs. Mechanics’ & Traders’ Ins. Co., 
32 N. Y., 399. The contract must be interpreted and the terms used 
defined in the light of the mischief intended, to be avoided by the 
restriction. The prohibition of the keeping or use for any purpose, 
or for any measurable time, of an article so inviting to fire as that 
described in the case, was a reasonable prohibition, the violation of 
which in any degree and for any time, would expose the insured 
premises to an extreme degree of danger ; and to give the restric- 
tive clause in the policy a construction which would permit the 
introduction into the premises of naphtha or benzine, and its use 
there for any purpose for any time, would be a practical nullific:- 
tion of that part of the contract. If it could be said that merely 
“keeping ” it, not for sale nor for any general use in the business of 
manufacturing, but for temporary storage, could not be within the 
prohibition intended by the parties to the contract, certainly the 
“use ” made of it was one subject to a prohibition of the use of an 
article extra hazardous, if the use of any combustible material ever 
could be. 

The cases in which the disregard of the prohibition of keeping or 
using extra-hazardous articles, has not been held to work a forfeit- 
ure of the policy, have been that where the use made was one inci- 
dent to the business of the insured, adopted from necessity or cus- 
tom and recognized by the insurer, so that a waiver of the prohibi- 
tory clause followed. Such cases have been Carlen vs. The Western 
Insurance Company, of Toronto, in which the prohibited oil was at 
the time of the insurance known by the insurer to be commonly used 
by. the insured to lubricate machinery. 

Buchanan vs. Exchange Fire Ins. Co., 61 N. Y., 26, where the oil 
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was commonly used for illuminating purposes, and Whitmarsh vs. 
Conway Ins. Co., 16 Gray, 359, in which the inhibited article was 
known to be usually kept and dealt with as a part of the stock of 
goods in a country store insured. The use by the plaintiff of the 
benzine or naphtha did not come within the doctrine of any of 
these cases, nor was it a use in a small quantity as a medicine by the 
plaintiff, as in Williams vs. Ins. Co., 54 N. Y., 587. 

The plaintiff claims that the policy was not forfeited by the use of 
the naphtha, because the use was not habitual but temporary, and 
confined to a single occasion. 

The cases relied on as authority for this position are cases, for the 
most part, where there was no express stipulation or warranty 
against the use of the particular dangerous article or material in 
question, but only a prohibition in general terms of keeping haz- 
ardous things on the premises or of carrying on a different or more 
dangerous trade. Dobson vs. Sotheby, Moody & Malken, 90 ; 
Shaw vs. Robbins, 6 A. & E., 75. But where there is a stipulation 
that the policy shall be avoided on the use of an article expressly 
named, and there is nothing in the policy from whick a permission 
to use the article, in a partial, limited or temporary way, can be in- 
ferred, full effect has usually been given to the prohibited clause 
by a forfeiture of the policy for its violation. Glen vs. Lenn, 8 
Exch., 607 ; Faulkner vs. Central Ins. Co., 1 Ker. N. B., 277; Wor- 
cester vs. Worcester Mut. Ins. Co., 9 Gray, 27; Matron vs. Farm 
Buildings Ins. Co., 73 N. Y., 310; Birmingham Ins. Co. vs. Krong, 
83 Penn, 64 ; Cerf vs Home Ins. Co., 44 Cal., 320. 

No reason has been suggested by the plaintiff why the restrictive 
clause in the policy of insurance in this case should receive a con- 
struction by rules different from those applied to ordinary business 
contracts. The terms of the prohibition clause are simple, well 
known and in common use, there is nothing ambiguous about them, 
and there can be no doubt as to their meaning. The stipulation was 
a plain, unqualified agreement that the policy should be for- 
feited if naphtha was used in the premises insured. It was a rea- 
sonable restriction against the use of a very dangerous and com- 
bustible material, and a construction which would uphold the pol- 
icy in spite of the use of any substantial quantity of so dangerous 
a fluid on the premises, for any substantial time and for any purpose, 
would destroy the object for which the restriction was made. 

The motion for rehearing is denied. 





Cappel’ar vs. Quen Ins. Co. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


J. R. CAPPELLAR, Plaintiff below, 
Defendant in error. 
vs. 


QUEEN INS. CO., Defendant below, 
Plaintif’ in Error. 


A bill of particulars filed in West Virginia, with an action of asstimpsit, or 
plea of payment or set-off, if defective can be taken advantage of not by 
demurrer, but by having evidence relating thereto exeluded. 


Statements filed in connection with actions on policies stand in the same rela- 
tions as bills of particulars. But, statements filed by order of the court 
may by order of the court be amended or further time given for filing; or 
evidence relating thereto be exeluded, if the statement be defective. 


Snch bill cannot be adjudged too vague, because the defense is not good, but 
only if it fail to indicate sufficiently the nature of the defense. But if the 
defense is not good in law the court on the trial may order the evidence 
stricken out. 

Where the policy is not under seal the form of action is assumpsit. 


Green, J. 

The qustion involved in this case is whether, when a declaration in 
an action ona policy of insurance is filed in the form prescribed by 
Ch. 66 of Actes of 1877, Section 1 (see Acts of 1877, p. 89), and @ 
plea is filed by the defendant in the form prescribed by this act (see 
Sec. 4), and issue is joined thereon as prescribed in Section 5, and the 
plaintiff and defendant of both of them without being required so to 
do by the court under sections 2 and 3 of this act, file under secticns 
4 and 5 of this act, the statements in writing referred to in these 
sections, the court should regard these statements as if they were a 
portion of the pleadings in the case, and refuse to permit them or 
any portion of them to be filed, because when offered to be filed the 
court is of opinion that such statement, or any particular part 
thereof ‘lid not state facts which in the opinion of the court consti- 
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tuted, if true, a defense to the action, or when offered to be filed by 
the plaintiff did not state facts which in the opinion of the court, con- 
stitued, if true, a good rejoinder by the plaintiif to the facts stated 
in the statement filed with the defendant’s plea. Or whether under 
the 6th section of said act of 1877, the court could strike out such 
statement filed by either party, or any part thereof when such state- 
ment or part thereof was sufficient to notify the adverse party in ef- 
fect of the nature of the claim or defense intended to be set up 
against him, or could even then strike them out. In other words 
whether under this ch. 66, of acts of 1877, these statements are to be 
regarded in the nature of pleadings, and liable to be stricken out 
by the court, if they be such as would, if formally pleaded, have been 
liable to demurrer, or whether under this act these statements are 
similar to the bill of particulars or account which the plaintiff is re- 
quired in an action of assumpsit to file w:th his declaration by section 
11, ch. 125, p. 600 of Code of W. Va., or the account of payments 
and set-off which the defendant is requ’red to file with Lis plea by 
section 4, ch. 126, p. 699, of the Code of W. Va.; it be’ng well set- 
tled that these bills of particulars or accounts filed with the plead ‘ngs 
are not in the nature of pleading, but are to be regarded merely as 
notices of what will be proven at the trial, and if they are too vague 
the penalty imposed on the party filing it is to exclude his evidence 
of any matters not described in such bill of particulars or account 
so plainly as to give the adverse party notice of its character. 

And by the 46th section of ch. 131 of Code of W. Va., p. 625, the 
court is authorized in any action or motion to order either party to 
file such bill of particulars, which it provides shall be subject to the 
same rules, and be regarded in like manner as te bill of particulars 
filed in actions of assumpsit or with pleas of payment or set-off. The 
4th section of Ch. 66, of acts of 1877 (page 90), is as follows: “To 
any declaration or count in a policy of insurance, whether the same 
be in the form prescribed by this act or not, and whether the action 
be covenant, debt or assumpsit, the defendant may plead that he is 
not liable to the plaintiff as in said declaration is alleged. But if in 
any action on a policy of insurance, the defense be that the action 
cannot be maintained, because of the failure to perform or comply 
with, or violation of any clause, condition, or warranty in, upon or 
annexed to the policy, or contained in or upon any paper which is 
made by reference a part of the policy, the defendant must file a 
statement in writing, specifying, by reference thereto, or otherwise, 
the particular clause, condition or warranty in respect to which such 
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failure or violation is claimed to have occurred, and such statement 
must be verified by the oath of the defendant, his officer, agent, or 
attorney at law, to the effect that the affiant believes that the matter 
of defense therein stated will be supported by evidence at the trial,” 
and the 6th section of said act is as follows: “If either party to the 
action fail to file any statement required of him by this act, or by 
the other party pursuant to this act, or if the statement be adjudged 
insufficient in whole or in part, the court, as justice may require, may 
grant further time for filing the same, or permit the statement filed 
to be amended, or may, at the trial, exclude the evidence offered by 
the party in default as to any matter he has so failed to state, or has 
insufficiently stated. But no statement which in the particulars re- 
quired by or under this act to be stated, or refered to therein is suf- 
ficient to notify the adverse party in effect of the nature of the claim 
or defense intended to be set up against him, shall be adjudged in- 
sufficient.” This court has repeatecly decided what, it seems to me, 
was perfectly clear under the statute independently of any decision, 
that a bill of particulars or account filed with an action of assump- 
sit or with a plea of payment or set-off under our code, if defective, 
could be taken udvantage of by the opposite side, not by demurrer, 
but only by moving to exclude the evidence from the jury which 
might be offered to sustain such imperfect bill of particulars or"ac- 
count. And that such bill of particulars or account constituted no 
part of the pleadings in the case. See Choen vs. Guthrie et al., 15 
W. Va., p. 113 & 114; Abell vs. Penn Mutual Life Ins. Co., 18 W. 
Va., 412 & 413, and C. P. Smith vs. J. B. Townsend, 20 W. Va. Now 
it does seem to me quite obvious that this ch. 66, of the acts of 1877, 
p. 89, was simply intended to extend the provision of the Code of W. 
Va. to which we have referred as requiring in certain cases a bill of 
particulars to be filed with the declaration or plea or rejoinder, as 
the case might be, to actions on policies of insurance brought under 
this act, and that it was required that the statements to be filed under 
the ch. 66 of acts of 1877, in actions on policies of insurance when 
not those ordered by the court to be filed were to stand in exactly 
the same relations to the case as did these bills of particulars re- 
quired by law to be filed under the code. When such bills of par- 
ticuiars were filed in actions of assumpsit with the declaration, or 
were filed by the defendant with his pleas of payment, or set-off the 
court did not, and could not properly pass on their sufficiency when 
filed. But if they turned out to be so vague as not plainly to give 
the adverse party notice of their character, he was protected from re- 





848 Report of Decisions. [Nov , 


sulting injury, not by striking them out when offered to be filed be- 
cause insufficient, but by excluding evidence that might be offered to 
sustain any item in this bill of particulars, too vaguely described to 
give the adverse party notice of its character. This was certainly 
ample protection against vague and insufficient bills of particulars. 
When, however, the law itself did not require the filing of such bill 
of particulars, but under section 40 of ch. 131 of Code of W. Va., p. 
625, its filing was required by the order of the court in any action. 
I presume the court might supervise the bill of particulars which 
was filed by its order, and if it deemed it insufficient in whole or in 
part might give further time for filing the same, or permit the bill 
of particulars filed to be amended, or might at the trial exclude the 
evidence offered by the party in default as to any matter which he 
had failed to state in his bill of particulars or as to any matter which 
the court had adjudged that he had insufficiently stated. The 46th 
section of ch. 131 of the Oode of W. Va., p. 625, expressly provides 
that the court may, when the case is tried, exclude evidence of any 
matter not described in such bill of particulars filed under the order 
of the court when the matter is not described so plainly as to give 
the adverse party notice of its character. And it seems but reason- 
able that when the bill of particulars is filed by the order of the court 
that it should inspect it when filed, and if called upon by the parties 
to determine on the question, to then decide whether it was so plain 
as to give the adverse party notice of its character, and enter on 
the record the adjudication whether such bill of particulars was or 
was not sufficient, that is, was, or was not so plain as to notify the 
adverse party of the nature of the claim, or defense intended to be 
set up against him. For it is obvious under the 46th section of ch. 
131 of Code of W. Va., and under the decisions of this court in 
Choen vs. Guthrie et al., 15 W. Va.,113 & 114; Abell vs. Penn Mut. 
Life Ins. Oo., 18 W. Va. 412 & 413, and CO. P. Smith vs. Townsend, 
20 W. Va., that the court could not adjudge such bill of particulars 
insufficient for any other reasons than because it was too vague to 
notify the adverse party of the nature of the claim or defense in- 
tended to be set up against him. It could not adjudge it insufficient 
when it was not too vague merely because the court was of opinion 
that the defense or rejoinder intended to be relied on was not good 
in law ; for this would be to hold such bill of particulars liable to a 
general demurrer which we have decided it was not. This being as 
I conceive, the state of the law with reference to bills of particulars 
when the 66th ch. of acts of 1877 was passed, it does not seem to 
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me that the 6th section of that act indicates clearly that the state- 
ments either required by the law to be filed with the pleadings in ac- 
tions on policies of insurance or which might be required by the 
order of the court to be filed, were intended to stand on the same ex- 
act footing as bills of particulars had previously sto d. That is to 
say that the statement which under the 4th section of ch. 66 of acts 
1877, must be filed by the defendant with his plea, canin no case be 
adjudged insufficient by the court, whether it presented no ground of 
defense or not, or whether it was too vague or indefinite to notify the 
plaintiff in effect of the nature of the defense intended to be set up 
against him or not. But if it was insufficient because it presented 
no ground of defense, or because it was too vague or indefinite to 
notify the plaintiff of the defense intended to be set up against him, 
the court on the trial of the case might declare it insufficient and on 
motion of the plaintiff exclude all evidence offered to sustain any 
fact alleged in such statement which would constitute no defense, or 
which was so vague as not to notify the plaintiff in effect of the nat- 
ure of the defense intended to be set up against him. But if, under 
the 3d sec. of the said act, ch. 66 of acts of 1877, the court or judge 
ordered the defendant in its discretion to file with his plea a more 
particular statement in any respect of the nature of his defense, or 
the facts expected to be proved at the trial, then if such statement 
was too vague to notify the plaintiff in effect of the nature of the 
defense intended to be set up against him, the court might, if the 
plaintiff, by motion, asked it, adjudge such statement insufficient in 
whole or in part, and enter said adjudication of record, and there- 
upon as justice might require, grant further time for filing a sufficient 
statement or permit the statement which had been filed, to be 
amended, but in no case should it refuse to permit the statement of- 
fered by the defendant, to be filed, but if thus adjudged insufficient 
because of its vagueness, or if it bein point of fact insufficient on ac- 
count of its vagueness, and no entry be made adjudging whether 
it be insufficient or not at the trial the court may exclude, on the 
plaintiff's motion, evidence offered by the defendant in default as 
to any matter which he has after such order failed to state, or has 
so insufficiently stated as not to notify the plaintiff in effect of the 
nature of the defense intended to be set up against him, and also 
any matter whether stated in such statement or not as constitutes 
in law no defense. The same rules must be applied to the plaintiff 
if he files with joinder in issue under the 5th section, when he 
intends to rely upon any matter in waiver, estoppel, or in confes- 
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sion and avoidance of any matter which may have been stated by 
the defendant as aforesaid, a statement in writing which he must 
do, specifying in general terms the matter on which he intends to 
rely, the court cannot refuse to permit such statement to be filed, 
or adjudge it at the time it is offered to be insufficient on any ac- 
count ; but if it be insufficient because the matter relied on is not 
good in law as a rejoinder to the defense, or because it is insufti- 
cient because of its vagueness to notify the defendant in effect of 
the nature of the plaintiff's claim or rejoinder intended to be set 
up against the defendant, the court on the trial on the motion 
of the defendant, should exclude the evidence offered by the plaint- 
iff in default as to any matter which he has so failed to state or 
insufficiently stated, or which though stated, constituted in law no 
rejoinder or answer to the defense. But if the statement is filed 
by the plaintiff not under the 5th section, but because ordered by 
the court so to do, under the 3d section, then if called upon so to 
do by the defendant, the court may then enter of record that this 
statement is insufficient, provided it does not notify in effect, the 
defendant, of the nature of the claim or rejoinder of the plaintiff 
intended to be set up against the defendant, but the court cannot 
enter of record that such statement of the plaintiff is insufficient 
because in its judgment it does not as a matter of law set up a good 
claim against the defendant, or does not set up a good rejoinder 
against his defense. But the court may, on the trial of the case, on 
the motion of the defendant, rejeet such of the plaintiff's evidence 
as is offered to prove any matter which he has failed to state 
when required in his statement, or which he has so insufficiently 
stated, or which though stated constitutes no evidence of a claim on 
his part, or no rejoinder to the defendant’s defense. Or if the evi- 
dence has gone before the jury, whether for the plaintiff or de- 
fendant, the court may instruct the jury as to the effect of the 
proof of such facts upon the rights of the opposite party. It is true 
that the 6th section of ch. 66 of Acts of 1877, is somewhat obscurely 
worded, but in view of what was the previous law in reference to bills 
‘ of particulars, whether filed by the plaintiff or defendant, and whether 
under the requirement of the law, or under the order of the court, we 
think the construction we have given this ch. 66 of Acts of 1877, is the 
fair construction of this act. It is said that leaving thus everything to 
be determined by the court as to the law of the case at the trial of the 
case, and dispensing with everything like definite pleadings, this act 
will render practically the actions on policies of insurance really more 
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difficult than before the passage of this act. This may be so. The 
Legislature seems to have thought otherwise. Whether wisely or 
not. time only can determine. If, on the other hand, these state- 
ments, as they are called in this act, are contrary to the very mean- 
ing of this term to be regarded as pleadings, and have the rules of 
pleading applied to them, it would seem to me to be very obvious 
that the Legislature would by this act, have increased the difficulties 
of trying actions on policies of insurance, for the difficulty in such 
cases was not the formal statements made in the pleadings, but the 
difficulty of determining what statements were required to be made 
in the declaration, plea and rejoinder, and this difficulty is in no 
manner diminished in requiring these statements instead of being 
made on the face of these pleadings to be made in these statements 
filed with the pleadings, if when so made they are. to be regarded 
just as though made formally on the body of the pleadings, and are 
as subject to demurrer when in these statements as though in the 
pleadings. The difficulty of deciding on these pleadings, instead of 
being diminished by this mode of pleadings, would only be increased, 
as it would often become almost impossible for the court in the in- 
formal manner that the facts are stated in these statements to deter- 
mine whether they constituted a good defense or rejoinder, or not. 
This can be much more safely done if formal pleadings are dispensed 
with at the trial when all the facts are disclosed, and these state- 
ments will, it is supposed, suffice to prevent surprise, which is, I 
think, all they were intended to effect. In this case the policy was 
not under the seal, but was signed by two directors and a manager 
in New York, and the form of the action was properly assumpsit. 
The court below erred according to.the views we have expressed in 
refusing to allow that portion of the statement which ac- 
companied plea No. 8, which is marked I. and IL, and 
each subdivision thereof, to be filed. It also erred in re- 
fusing to allow that portion of the statement that accompanied 
plea No. 4, whis is marked I. and IL. and each subdivision thereof, to 
be filed. And the court below also erred in refusing to allow that 
portion of the statement that accompanied plea No. 5, which is 
marked II., and each subdivision thereof, to be filed, All these state- 
ments were those which the 4th sec. of ch. 66, required the defend- 
ant to file, and they were none of them statements which under the 
3d section of the said act were filed under orders of the court, and 
therefore the court had no right to refuse to permit the whole or 
any part of them to be filed whether they set up no sufficient de- 





852 Report of Decisions. | Now., 


fense or not, or whether they, on account of vagueness, were insuffi- 
cient to notify the plaintiff in effect of the nature of the defense in- 
tended to be set up against the plaintiff. In either of these cases it 
was the right of the plaintiff on the trial to move to exclude the evi. 
dence offered by the defendant to sustain the statement of facts con- 
tained in these statements filed with his plea. Or if the evidence 
had been received of the facts stated in these statements, the plaintiff 
could have asked the court to instruct the jury that these facts con- 
stituted no defense. But it had no right to ask the judgment of the 
court on these questions till the trial of the case before the jury. 
The court could not advisedly or legally determine these questions 
when these statements were filed, but only at the trial. In like man- 
ner and for a like reason, the court below erred in sustaining the 
defendant’s objections to the plaintiffs statement in his reply, marked 
No. 1, so far as said objections went to the subdivisions of said 
statements, marked respectively V., VI., VII. and VIIL., and in requir- 
ing them to be stricken out. The matter thus determined by the 
court could only have been properly determined at the trial in the 
manner above indicated. The plaintiff by a blunder stated in his 
declaration that the policy sued on issued on March 8th, 1881, while 
the policy itself filed with the declaration as a part thereof, on its 
face showed it was issued March 8th, 1880. It is unnecessary to de- 
cide whether this was a fatal blunder after verdict, as the verdict 
and judgment for the errors we have pointed out must be set aside 
and a new trial awarded, and leave must be given the plaintiff to 
amend his declaration, which he can do by putting in the correct 
date when the policy issued. 

It is insisted by the counsel for the plaintiff below, the defendant 
in error, that plea No. 5 and the accompanying statement are not part 
of the record in this case, because having been rejected, they could 
only be preserved in the record by being incorporated in a bill of 
exceptions. On the other hand it is insisted that they are by refer- 
ence sufficiently incorporated into bill of exceptions No. 3. We need 
not determine this question, as the judgment which we would reach 
could not be effected by its determination as there are, as we have 
seen, sufficient errors to reverse this case whether this plea and 
statement is regarded as a part of the record or not. In stating the 
case we have treated them as a part of the record. This question 
cannot again arise and it is useless to consider or determine it as it 
will be by our decision in effect no longer a question in the case. 
As we have held that the Circuit Court improperly acted upon and 
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decided as to what would constitute good defenses in this action, 
and what not when these various statements were filed, we of course 
cannot properly consider these questions which have been argued 
before us gn the pleadings in this case, they can only be properly 
decided on the trial, and we cannot either wisely or properly deter- 
mine them in this stage of the case. It is most probable that a 
large majority of them the Circuit Court will never be called upon to 
decide, as many of them will probably be never raised as it may 
well be that no evidence will be offered to sustain many of the facts 
set out in the statement of facts filed. This alone is a strong reason 
why the court should not be called to decide these questions when 
the statements are filed, as very many of them may turn out to be 
mere abstract questions. Instead of filing several different pleas 
‘that the defendant for plea in this behalf says it is not liable to the 
plaintiff as in the plaintiffs declaration is alleged, and this he is 
ready to verify.” But one such plea should have been filed and all 
the various statements filed with the three pleas should have been 
filed with this one plea. And so there should have been but one re- 
ply and one statement accompanying such reply. 

For the reasons we have stated, the judgment of the Circuit Court 
of Kanawha, rendered on April 9th, 1881, must be set aside, reversed 
and annulled, and the plaintiff in error, Queen Insurance Company, 
must recover of the defendant in error, J. R. Cappellar, its costs in 
this court expended, and this court, proceeding to render such judg- 
ment as the Circuit Court of Kanawha should have rendered, doth 
set aside the verdict of the jury rendered in this action, and doth 
award a new trial—the cost of the former trial to abide the result of 
the suit, and this cause is remanded to the Circuit Court of Kanawha 
with directions to permit the plaintiff to amend his declaration and 
the defendant to withdraw any of his pleas and file a new plea or 
pleas, and with further instructions to proceed with this case on the 
principles laid down in this opinion and further according to law. 





SUPREME COURT OF VERMONT. 


Octosper Term, 1882. 


TRIPP & BAILEY, re 


vs, 


VERMONT LIFE INS. CO.* 


The engagement of the company was: ‘And the said company do hereby 
promise to, and agree with, the insured, his executors, administrators, or 
assigns, well and truly to pay ” to the insured, etc. 


Held, That the action to recover the amount of the policy could be maintained 
in the name of the intestate’s administrators. 


It is not necessary to set out in hac verba in the declaration the several condi- 
tions in the policy, and then allege performance ; or, to prove that the in- 
sured did not die in a duel, or, while employed on a railroad, etc. 


The defendant by its dealings with the intestate in accepting payment on the 
premiums long after they were due, and by other acts, waived the condi- 
tion in the policy, by which a failure to pay the premiums as svon as due 
should work a forfeiture. 


No tender of the last premium was necessary. 


Assumpsit with general and special counts to recover upon a con- 
tract of life insurance. Plea, general issue, and trial by Jury, Sep- 
tember Term, 1879, Washington County, Reprisxp, J., presiding. 
The policy was dated July 24th, 1875. The intestate died on 
the 4th day of January, 1878. The second count, among others, 
alleged :— 

“ That all the statements and declarations made to said company 
in said application, to wit, on said 24th day of July, A. D., 1875, to 
wit, at Burlington, aforesaid, were true ; that the said George R. 
Chapman during his lifetime, to wit, at Burlington aforesaid, paid to 
said company all sums of money required to be paid to said com- 
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pany by the terms of said policy at the times and in the manner re- 
quired by said company ; that the payment of the sum of money or 
premium due on the 24th day of July, A. D., 1877, was, to wit, on 
said 24th day of July, A. D., 1877, to wit, at Burlington aforesaid, 
not required by said company to be paid to said company by said 
George R. Chapman at the time named in said policy for the pay- 
ment of the same, and the payment of the same at the time and in 
the manner named in said policy was then and there waived by said 
company ; that the said George R. Chapman, during his lifetime, te 
wit, at Burlington aforesaid, performed and kc¢ t all and sin-zular, the 
agreements and conditions on his part to be performed and kept.” 

The policy contained the following :— 

“ And the company do hereby promise to, and agree with, the in- 
sured, his executors, administrators or assigns, well and truly to pay 
at their office, the said sum insured, to the said George R. Chap- 
man or his assigns, on the 24th day of July, in the year 1913, or 
should the said person whose life is hereby insured as above, die 
before, then in ninety days after due notice and proof of the death 
of the said George R. Chapman during the continuance and before 
the termination of this policy, to his mother, Clara M. Chapman, the 
balance of the year’s premium being first deducted therefrom.” 

The premium was semi-annual, payable on the 24th days of Janu- 
ary and July of each year. Said Chapman was also an agent of the 
company. Mr. Gibbs, the secretary of the company, admitted on 
cross-examination, that the first premium falling due January 24th 
1876, was paid June 21st, 1876 ; that the premium which was to be 
paid when the policy issued in July was not paid till the next Decem- 
ber ; that both premiums of July, 1876, and January, 1877, were paid 
June 20th, 1877 ; that the said Chapman owned another policy in 
the same company, and that the company had paid it ; and that he 
paid the premiums on that policy, sometimes in six, sometimes in 
nine months, and one time “ almost a year” after they were due. 

As to the premiums falling due July, 1877, Gibbs wrote Chapman 
as follows :— 


SepremsBer 6th, 1877. 
Sime: Herewith please receive for collection the following renewals 
for the month of July, 1877 : 
No. 140, due July 23, life insured. Geo. R. Chapman. Pre- 
mium, $9.72 ; dividend $5.21 ; payment, $4.51. 
No. 986, due July 24, life insured, Geo. R. Chapman. Premium, 
$21.22 ; dividend, -- ; payment, $21.22. 
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These should have gone forward before, but as you were away on 
your wedding trip, did not do it at the time, and have overlooked 
these renewals since.” 


The following is a part of the testimony of Mr. Gibbs :— 

Q. This first premium after the policy issued, this premium due 
January 24, 76, was paid June 21st, ’76? <A. Yes, the second semi- 
annual premium. 


Q. That was paid about six months after it was due? A. Well 
from January to June, nearly five months. 

Q. The next payment due July, 24, 76, was paid about a year 
after? A. Yes. Mr. Roberts—ten months and twenty six days. 

Q. The third payment, due Jan. 24, 77, was paid June 19, ’77? 
A. No; paid at the same time, June 20th. 

Q. That was paid the June after it was due? A. Yes, sir. 

Q. Mr. Chapman had another policy in your company, didn’t he, 
that has since been paid? A. Yes. 


Q. What was the amount of that policy? A. $1,000. 


Q. Wasn’t it the practice of the company to defer the collection 
of the premiums on their policies just as they had on thisone? A. 
No, sir; he took his chances ; he never had any liberty to do it. 
We accepted the money when it came. The other policy was treated 
precisely like this 

Q. That is, the premiums were paid upon it along from time to 
time. A. Yes, sir. 


Q. You didn’t require that payments should be made upon it 
when they were due? A. No, sir. We required, as the instruc- 
tion will show, that he should make his report, the business done 
in one month, the next month, The instructions will show that 
all the way through. 

Q. He didn’t do it, did he? A. Not along to the last, he 
didn’t. 


* * * * * * * * * * * 


A. This policy was a quarterly premium policy. The premium 
of July 24 was paid in his report of December 4, of the same 
year. 

Q. The December after? A. The December after. The one for 
October was paid December 31. 

Q. When was the next premium due paid? A. The one for 
January 23 was paid June 13, ’76. 
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Q. When was the next payment due paid? A. April was paid 
October 2d, ’76, due April 23. 

Q. When was the next payment paid? A. The next one would 
be July, that wasn’t paid till June 20, ’77. 

Q. Almosta year? A. Yes. 

Q. When was the next premium due paid? A. It was paid the 
same time. 

Q. When wasit due? A. Oct. 23, paid June 20, ’77. 

Q. About nine months after? A. Yes. 

Q. When was the next premium due and when paid. A. It 
was the January premium, and paid June 20, 1877, due Janu- 
ary 23. 

Q. About six months after? A. Yes, and that was the last on 
that policy. No premium received after January 23, 1877. 

Q. Wasn’t it your custom to permit the policy-holders in Mr. 
Chapman’s agency to make payments of their premium after the 
policies had lapsed by their terms? A. No, I can’t tell when 
Mr. Chapman received the money from a single policy-holder. I 
couldn’t tell without corresponding with them. I never did it. 

Q. Didn’t you know, as secretary of the compuny, that the pol- 
icy-holders didn’t pay their premiums when they were due on most 
of the policies? A. I knew he said so sometimes. 

Q. Didn’t you know it from his representations to the company? 
A. I knew so from him. 


The court charged the jury, in part :— 

“The case must rather stand upon an agreement to let this run, 
to give credit, to postpone the time of payment. Now, was there 
such an agreement? There was no negotiation for a special agree- 
ment, but the case is submitted to you; if, upon the intercourse, 
the business communications, the business relations between the 
defendant and Chapman, who was an agent of theirs at Vergennes, 
he had a right to believe the defendant had given him to under- 
stand, and he had a right to understand from what they had writ- 
ten to him, in their manner of dealing with him, that this premium 
of July 24th, 1877, might be paid at any future time, or at some 
future time long enough to cover the term of his life, which was 
in this case the 4th of January, 1878 ; and we require you to find 
that that agreement, that the conduct, declarations, letters, manner 
of dealings gave this insured to understand, and, as a business man, 
he did understand, that the company agreed to waive that payment 
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beyond or up to the 4th of January, 1878, notwithstanding there 
should intervene occurrences materially affecting the risks, such as 
sickness, the indications of a speedy death, and, notwithstanding 
that death should occur ; that such an agreement was absolute in 
its character, and notwithstanding intervening occurrences, how- 
ever affecting this risk, he had a right to understand, and did under- 
stand, that this company agreed to keep this policy in force against 
such contingencies without the payment of the premium. 

* * sss * * * * 

“Well, now this inquiry comes down substantially to this: Did the 
company agree, or give Chapman in this case, to understand that 
whether he complied with the terms of the policy as to the pay- 
ment of the premium or not, that notwithstanding it might be de- 
layed and he become siek, and in such condition that the com- 
pany would not take a policy on his life, still he did understand 
and had a right to understand, notwithstanding such an occurrence 
as that the company would stand in and keep this policy alive and 
pay this $2,000 at his death ? 

“T am unable to state to you what appears on the books, particu- 
larly what appears in these letters, but I think it may be assumed 
that in many cases through their agencies the company has taken 
the premium voluntarily, and thus renewed the policy when, by 
its termsit had come to anend. And it is shown to you by the sec- 
retary that the insured being substantially what he was before, it is 
for the interest of the company, and they would, in any case within 
a reasonable time, the insured being in health, revive the policy, 
because it is easier and better than it is to get anew one ; but the 
plaintiff claims that this had been so universal that the insured in 
this case had a right to understand, and did understand that there 
was no need of his hastening to Burlington and seeing that that pre- 
mium was paid the company,.and given him assurance by the man- 
ner of dealing and by the manner of correspondence ; by all these 
circumstances they had given him assurance that if evil befell him, 
he lost his health, if a fatal sickness came upon him, there was 
no need of paying the premium at present; the company had 
stood in such relation with him that they would carry this policy 
alive for his protection. 

“Now, if you find that true by a fair balance of testimony after 
weighing all these circumstances, that the defendant corporation 
came into such an arrangement and agreement, then we think they 
should abide by it ; they should pay if they agreed to pay ; if the 
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defendant company gave him fairly and justly to understand, ‘ we 
shall carry your policy and keep it alive when by its terms it has 
been ended,’ when the period covered as in this case, was the life of 
Mr. Chapman, and there was such an absolute understanding that 
notwithstanding the intervening sickness, fatal sickness, still they 
must keep it alive and pay it ; if you find that there was such an 
agreement, then the defendant should stand to it.” 

The court submitted the following question to the jury :— 

“Did the defendant in this case agree with the insured to waive 
the payment of the premium that became due July 24th, 1877 ; or 
agree to postpone its payment, either indefinitely or for a period 
covering the lifetime of the insured, notwithstanding intervening 
occurrences affecting the risk, as in this case, sickness And death of 
the insured ?” 

The jury guve an affirmative answer ; and also returned a general 
verdict for the plaintiffs. 

R.S. Tarr and Roserts & Roserrs, for Defendant. 

The suit is not maintainable in the name of these plaintiffs. It 
should have been brought in the name of Clara M. Chapman, the 
beneficiary. 

The Vermont cases are : Fugure vs. Mutual Society, 46 Vt., 362 ; 
Davenport vs. Mutual Life Ass’n, 47 Vt., 528; Fairchild vs. N. E. 
Mutual Life Ass’n, 51 Vt., 613. These leave the question unde- 
cided. See further: Bliss, Life Ins., ss. 317, 318, 320; Hoyle vs. 
Guardian Life Ins. Co., 6 Robertson, 567 ; Ruppart vs. Union Mut. 
Ins. Co., 7 Robertson, 155 ; Myers vs. Keystone Mut. Life Ins. Co., 
27 Penn., 26 ; In re Kugler, 3 Big. Life Ins. Rep., 592. 

There was a variance between the contract declared upon and 
the contract produced in evidence. They were not legally iden- 
tical. 

Good pleading required the statement of these conditions, and 
performances of the same, in order toa recovery. 1 Ch. Pl, 309, 
310, p. 338-340 ; Kimball vs. Rut. & Bur. R.Co., 26 Vt., 247 ; 
Mann vs. Birchard, 40 Vt., 326; Patch Insurance Co., 44 Vt., 481 ; 
Woodstock Bank vs. Downer, 27 Vt., 482 ; 36 Vt., 172 ; Rob. Dig., 
737. 

If the waiver spoken of could be tortured into an agreement such 
as is claimed, it was necessary that it should be set out in the decla- 
ration in its scope, details, consideration, etc. Ch. Pl, 358. 

As to a parol waiver of performance of the conditions of a written 
contract, or change in it, a distinction is taken between cases where 
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the waiver or modification is used as matter of defense, and where 
used as a ground of action. Porter vs. Stewart, 2 Aik., 417; Law- 
rence vs. Dole, 11 Vt., 549; Dana vs. Hancock, 30 Vt., 616, 620 ; 
Sherwin vs. Rut. & Bur. R. Co., 24 Vt., 347; Flanders vs. Fay, 40 
Vt., 316 ; Hydeville Co. vs. Eagle R. Co., 44 Vt., 395, 403. 

There was no waiver. May, Ins., 346, 356, 357 ; Franklin Ins. 
Co. vs. Sefton, 53 Ind., 380 ; Want vs. Blunt, 12 East., 183 (2 Big, 
Ins. Rep., 201) ; Tarleton vs. Staniworth, 5 T. R, 649; Mut. Ben. 
L. Ins. Co. vs. Ruse, 8 Ga., 534 (Bliss’ Life Ins., s. 197) ; Ruse vs. 
Mut. Ben. L. Ins. Co., 23 N. Y., 516 ; Simpson vs. Ins. Co., 88 E. C. 
L., 266 (2 Big. Ins. Rep., 497); Pritchard vs. Life Ins. Co., 3 C. 
B. (N. S.), 622, 91 E. C. L., 619 (2 Big. Ins. Rep., 544) ; Bliss, 
- Life Ins., ss. 196, 200 ; Thompson vs. Knickerbocker Life Ins. Co., 
5 Big. Ins. Rep., 8. 

There was no consideration for the supposed agreement to extend 
the time of payment. May, Ins., 362 ; Edge vs. Duke, 18 L. J. Ch., 
183 ; Few vs. Perkins, L. R., 2 Exch., 92 ; Patchin vs. Lamborn, 31 
Penn. St., 314. 


Cuartes W. Porter, for Plaintiffs. 

The action was properly brought in the name of the administra- 
tors. Pangborn vs. Saxton, 11 Vt., 79 ; Hall vs. Huntoon, 17 Vt., 
234; Corry vs. Powers, 18 Vt., 587; Phelps et al. vs. Conant, 30 
Vt., 283 ; Fugure vs. Mutual Society, 46 Vt., 362 ; Davenport vs. 
Insurance Co., 47 Vt., 528. 

This is the general rule. 1 Chit. Pl. 416 ; Mullen vs. Whipple, 1 
Gray, 321 ; Carr vs. Bank, 107 Mass., 45 ; Colboone vs. Phillips, 13 
Gray, 64, 66 ; Bailey vs. Ins. Co., 114 Mass., 177. 

The declaration set out all that was necessary. May, Ins., s. 589; 
Chit. Pl. (16 Am. Ed.), 329, 705; Newton vs. Brown, 49 Vt., 18 ; 
Gates vs. Bowker, 18 Vt, 23. There was a waiver. May, Ins., ss. 
361, 363 ; Hanley vs. Life Association, 69 Mo., 380 ; Insurance Co. 
vs. Doster, U. S. Supreme Court, Oct., 1882 ; Life Ins. Co. vs. War- 
ner, 80 Ill., 411 ; Dilleber Ins. Co., 76 N. Y., 567 ; Young vs. Ins. 
Co., 4 Big. Life Ins. Cases, 5 ; McCraw vs. Ins. Co., 78 N. C., 149 ; 
Thompson vs. Ins. Co., 4 Big. Ins. Cases, 165. The waiver need 
not be founded on a new consideration. 77 N. Y., 483; 26 Iowa, 
483. 


Powers, J. 
I. It is insisted that the action was improperly brought in a the 
name of Chapman’s administrators. 





1883. ] Tripp & Bailey vs. Vermont Life In. Co. 861 


In the case of Davenport, Adm’r of Twombly, vs. N. E. Mut. Life 
Association, 47 Vt., 528, which was an action of assumpsit upon a 
policy of life insurance, it was held that the action was improperly 
brought in the name of the administrator. But an examination of 
that case will show that the decision was based upon the averment 
in the special count that the defendant “undertook and then and 
there faithfully promised to pay to the wife and children, or their 
legal representatives, etc.” To this count there was a demurrer ; 
and in accordance with the rule that on demurrer pleadings will not 
be helped out by inferences, the court held that the promise alleged 
was express to the wife and children and no promise to the intes- 
tate, whom the plaintiff represented, was to be inferred. In the case 
at bar the engagement of the company is expressed as follows : 
“ And the said company do hereby promise to, and agree with, the 
insured, his executors, administrators or assigns, to pay, etc., ‘ 
(and in case of his death before A. D., 1913), to pay his mother, 
Clara M. Chapman, ete.” 


Here it is seen the contract is made with Chapman ; the consid- 
eration moved from him ; the promise moved to him, and the ac- 
tion is for the breach of this promise. Clara M. Chapman is in a 
contingency the beneficiary of the contract, but is not a party to 
it. The promise upon which the obligation of the defendant to pay 
rests, was made to the intestate, and his representatives alone can 
enforce it. 


Il. It is further claimed that there was a variance between the 
declaration and the evidence offered in support of it. This objec- 
tion went upon the ground that the several conditions embodied in 
the policy were not set out in the count, and compliance with their 
terms, by the insured averred—except as to the fourth condition, 
the count alleges “that the said George R. Chapman during his 
lifetime, to wit, at Burlington aforesaid, performed and kept all and 
singular the agreements and conditions on his part to be performed 
and kept.” It would be uselessto set out the conditions m hec 
verba and then proceed with proper language to allege performance 
of the same. ‘To entitle the plaintiffs to recover, it is not necessary 
to make proof that the insured did not die in a duel, or while em- 
ployed on a railroad, or while engaged in any of the various hazard- 
ous employments specified in the conditions of his policy. Why then 
necessary to aver such facts? The most elaborate and detailed re- 
cital of the conditions with the fullest and most technical allegation 


\ 
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of compliance therewith, amount to nothing more than a statement 
that the insured has kept and performed his agreement. 

As to the fourth condition, the count avers a waiver of the pay- 
ment of the premium due July 24th, 1877. The policy makes the 
payment of the premium on the day named a condition precedent to 
the further continuance of the contract. If the plaintiffs had offered 
the policy alone in evidence it is clear that there would be a variance 
between the count and the evidence. But the plaintiffs supplement- 
ed the evidence afforded by the policy by proof that compliance with 
the fourth condition had been waived by the company and thus the 
proofs accorded with the allegations in this respect. 

If a written contract has been varied in its terms by the parties, 
the new or varied contract is the one upon which suit is to be 
brought ; and if one of the parties thereto has been excused from 
the perfcrmance of a condition imposed by the contract upon him, 
this excuse should be set forth in the declaration, if the party ex- 
pects to offer proof of it on trial. 

Ill. Finding no difficulty with the question of pleading raised, 
we come to the more substantial and doubtful question whether 
the evidence disclosed a waiver of the fourth condition, so far as 
the same required the payment of the current premiums as they ma- 
tured. 

The language of this condition is, “in case the premiums shall 
not be paid to said company, on or before the time herein men- 
ticned for the payment of the same, then and in every such case 
* * * this policy shall cease and determine.” 

There is much conflict in the authorities upon this question of 
waiver ; but the trend of the decisions is in the direction of uphold- 
ing the contract in cases where the insurers by this course of deal- 
ing with the insured have given him the right to understand that a 
strict compliance with the language of the condition requiring pay- 
ment of his premiums on the day fixed, would not be exacted. The 
requirement of such payment is inserted in the contract for the ben- 
efit of the insurers, and is voidable at their election. If they see fit 
to waive the condition, the policy continues obligatory upon them on 
its original terms. The evidence tended to show that not only re- 
specting the policy in question, but respecting another policy held 
by Chapman and others, procured through his agency, the company 
had in many instances accepted premiums overdue for periods 
ranging from five months to nearly a year. In these instances the 
company had the right to declare the policies forfeited, but had 
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elected to treat them as on foot and to collect the premiums as soon 
as they could. This evidence with other kindred facts shown, fully 
warranted the court in submitting to the jury to determine whether 
the company, by its course of dealing, had given Chapman to under- 
stand that the fourth condition of his policy would not be in- 
sisted upon, and whether he would have indulgence respecting his 
payments. 

The special question submitted, examined in connection with the 
charge of the court, is not objectionable in form. If the indulgence 
granted to Chapman was indefinite as to time and was granted under 
such circumstances as to estop the company from now repudiating 
it, it had all the force of an agreement for delay. The scope of the 
question could not have been misapprehended by the jury in view of 
the instructions given them. The jury was in substance told that to 
warrant a recovery the indulgence must have been granted in dura- 
tion, long enough to cover Chapman’s life, and absolute enough in 
character to cover intervening occurrences affecting the risk—as for 
instance, sickness and death. But the general verdict for the plaint- 
iff rests upon the same basis as the special one ; the latter, there- 
fore, was unnecessary. 

The company insists and has insisted since Chapman’s death that 
the policy lapsed July 24th, 1877, by the non-payment of the pre- 
mium then due. It is not apparent how a tender of that premium 
by the administrators would affect their right of recovery under such 
circumstances. The policy provides that the sum payable is to be 
redeemed by any balance of unpaid premiums for the year. Some 
other points were made in argument, but the views herein expressed 
render discussion of them unnecessary. 

The decision herein announced isthe conclusion of the majority 
of the court. , 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF OREGON. 


A. H. SPARE 
UR 


HOME MUTUAL INS. CO.* 


The policy provided that the loss should be payable sixty days after due no- 
tice and proof, and that no suit should be sustained unless commenced 
within twelve months after the loss occurred. 


Held, that the twelve months did not commence to run until the expiration of 
the sixty days. 

Held, That a stipulation that the policy shall be void if assigned before the 
fire, is valid, but a stipulation against assignment after the fire is void, as 
against the policy of the law. 

The owners agreed to insure in favor of a creditor, making the loss payable to 
the latter, but by mistake the creditor was named in the policy as the 
owner and insureds : 


Held, That where the owners after proofs of loss and adjustment assigned the 
policy to the creditor, the latter wasentitled to have the contract reformed 
in equity as the real party in interest, 


Georce H. Wititams and W. Scorr Bessy, for Platntiff 
Cyrus A. Dorn, for Defendant. 


Drapy, J. 
This suit is brought by a citizen of Oregon against a corporation 
formed under the laws of California to reform a policy of insurance 
and recover an alleged loss thereunder as reformed. 
It appears from the bill that on July 26, 1881, Aaron and Ben 


* Opinion filed August 13, 1883, 
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Lurch were doing business as Lurch Bros., at Cottage Grove, Oreg., 
and were the owners of a warehouse there of not less than $1,000 in 
value, and that at and before said date they were indebted to the 
plaintiff in a sum exceeding $1,000, and to secure him in the pay- 
ment of the same it was agreed that they should insure the warehouse 
against loss by fire for the sum of $900 in their own names for his 
benefit, and that in pursuance of said agreement it was agreed be- 
tween Lurch Bros. and the defendant that the latter would insure 
said property accordingly ; that cn July 26, 1881, the defendant de- 
livered to said Lurch Bros. its policy of insurance on said warehouse 
againt loss by fire for the period of one year, in the sum of $900— 
describing it as “his one-story frame warehouse, occupied by the 
assured for the storage of grain only,” but that in the execution of 
the policy the plaintiff's name was, by mistake, inserted therein as 
the assured, instead of that of Lurch Bros., and the provision that 
the loss, if any, should be payable to the plaintiff was omitted there- 
from ; that on February 14, 1882, said warehouse was totally de- 
stroyed by fire, and on March 24, thereafter, Lurch Bros., fur- 
nished the defendant with the proof of loss, and the same was duly 
adjusted by it at $900, and that the plaintiff was not aware of the 
mistake in the‘policy until after the loss, and Lurch Bros. have since 
assigned the same, together with all their rights thereunder, to the 
plaintiff. 

The defendant demurs to the bill, and for cause thereof, alleges: 
1. That the suit is not brought within the twelve months limited 
therefor by the policy ; 2. ‘That the policy was void from its incep- 
tion ; 3. That the policy became void by the assignment thereof to 
the plaintiff contrary to its terms; 4. That the plaintiff is not the real 
party in earnest ; and 5. That the plaintiff is not entitled to any re 
lief against the defendant. 

The policy is annexed to the bill, and to understand the particular 
grounds of the demurrer some of its voluminous clauses must be 
stated—as for instance : The assured shall give immediate notice and 
proof of any loss. Such loss is to be paid in sixty days after due 
notice and proof of the same. If the policy is assigned before or 
after a fire the same shall be void. “That no suit for the recov- 
ery of any claim by virtue of this policy shall be sustained unless 
commenced within twelve months next after the loss shall have oc- 
curred ; and should any such suit be commenced after the aforesaid 
twelve months, the lapse of time shall be taken as conclusive evidence 
against the validity of such claim.” 
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The bill in this case was filed on April 28, and the subpeena there- 
on was issued and served on May 1, 1883. By rule 6 of this court 
a party filing a bill must cause proper process to issue thereon, and 
endeavor to have the same served within ninety days from such fil- 
ing, or it may be dismissed for want of prosecution on the motion of 
any defendant who has not voluntarily appeared thereto. 

Under this rule this suit was commenced when the bill was filed ; 
and for aught that has been shown, such was the effect of filing the 
bill without the rule. However, the bill was not filed until fourteen 
months and fourteen days after the fire occurred. 

On the authority of adjudged cases : Davidson vs. Phoenix Ins. 
Co., 4 Saw., 594 ; Riddlesbarger vs. Hartford Ins. Co., 7 Wall., 389 ; 
May on Ins., § 478, it is admitted by counsel for the plaintitf that 
this clause in the policy, limiting the time within which a suit may 
be commenced thereon against the defend: nt is valid, but they con- 
tend that it must be read in connection with that other clause which 
provides that a loss does not become payable until sixty days after 
the proof of that fact is made ; and that taken together the rea- 
sonable construction of them is, that the right to sue on the pol- 
icy being postponed until the loss is payable—namely, 60 days af- 
ter proof thereof—the 12 months limitation upon such right does 
not commence to run until that time. This construction is sup- 
ported by the decided weight of authority, and in my judgment is 
correct on principle. The Mayor ete. vs. Hamilton F. Ins. Co., 39 
N. Y., 45; Hay vs. Star F. Ins. Co., 77 N. Y., 241; Barber vs. F. & 
M. Ins. Co. etc. 16 W. Va., 658 ; S. C., 37 Am. Rep., 800; Chandler 
vs. St. Paul F. & M. Ins. Co., 21 Minn., 85 ; Steen vs. Niagara F. Ins. 
Co., 89 N. Y., 315 ; S. C., 42 Am. Rep., 297 ; May on Ins., § 479. 

The language of this policy is that of the defendant, and any am- 
biguity in its terms must be resolved against it. Taken literally, the 
clause limiting the time within which the defendant may be sued does 
provide that a suit on the policy must be commenced within 12 
months after the loss has occurred, but the policy also provides that 
the loss is not payable until 60 days after proof of the fact, and 
even then the defendant may give notice of its intention not to pay 
but to repair or replace. A stipulation that a suit may or must be 
brought within 12 months from a certain time, implies that the party 
has the whole 12 months for that purpose—that he may commence 
a suit on the first day of such period. But if it cannot be com- 
menced until two months of the time has expired, then, in reality, 
only ten months are given in which to sues Under this policy, the 
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period within which a suit may be brought, ought to begin at the 
time when by its terms it can be commenced—when the loss is es- 
tablished and the claim therefor is due and payable. 


In Steen vs. Niagara F. Ins. Co., supra, 299, the policy contained 
two similar conditions, and the court, in construing them, said : 
“ We think the intention of the defendant was to give the insured a 
full period of twelve months, within any part of which he might com- 
mence his action, and having by postponement of the time of pay- 
ment, secured itself from suit, it did not intend to embrace that 
period within the term after the expiration of which it could not be 
sued. In other words, the parties cannot be presumed to have sus- 
pended the remedy and provided for the running of the period of 
limitation during the same time. Indeed, the actual case is stronger; 
not only was the remedy postponed, but the liability even did not 
exist at the time of the fire, nor until it was fixed and ascertained 
according to the provisions of the policy. Having thus made the 
doing of certain things, and a fixed lapse of time thereafter, condi- 
tions precedent to the bringing of an action, the parties must be 
deemed to have contracted in reference to a time when the insured, 
except for the contract, might be in a condition to bring an action. 
Under any other construction, the two conditions are inconsistent 
with each other.” 


The objection that the policy is void is based upon the fact dis- 
closed in the bill, that the assured, as the policy is written, has no 
interest in the property insured. But this is alleged to be the result 
of a mistake, by which the property was insured in the name of the 
plaintiff instead of that of the owners for his benefit, which mistake 
this suit is brought to correct. 


Neither has the policy become void by the assignment to the 
plaintiff. The stipulation that the policy shall be void if assigned be- 
fore a fire, without the consent of the defendant, is valid. While the 
risk is active or pending the contract is personal, and the policy can- 
not be assigned without the consent of the insurer. But the stipu- 
lation that the policy shall be void, if so assigned after the fire, 
stands on a different footing. When the proof of loss was made, and 
the liability of the defendant under the policy fixed, the relation be- 
tween the parties was changed from insurer and insured to that of 
debtor and creditor, and the delectus persone of ‘the contract was no 
longer material. Therefore this second stipulation is null and void, 
because it is intended to prevent the assignment of a chose in action, 
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contrary to the policy of the law. Wood on F. Ins., secs. 94, 337, 
340, 342 and cases there cited. 

By the assignment of this policy to the plaintiff he certainly be- 
came the real party in interest therein, as it then stood, and is enti- 
tled, as such assignee, to recover from defendant whatever sum was 
then due therefrom from it to his assignors. 

If the assignment also carries with it the right to have the policy 
reformed in equity, as I think it does (Story’s B. J., § 165), the plaint- 
iff is also the real party in interest in that aspect of the case, he be- 
ing the person for whose benefit the insurance was effected. 

The alleged mistake in this case appears to be a proper one for the 
interference of a court of equity. The objection that the plaintiff is 
asking the court to make a new contract between the two parties 
might be urged against any application of this nature. 

To reform a contract, or correct a mistake in one, is to change the 
language of it in some material particular concerning the subject- 
matter of parties thereto. When reformed, as compared with the 
contract contained in the imperfect or erroneous writing, it may be 
said to be a new one, but in fact it is the true and only contract be- 
tween the parties. 

The defendant has had the benefit of the premium paid on this 
risk by these parties. But by reason of the plaintiff being errone- 
ously named in the policy as the assured, instead of the owners there- 
of, it is not liable, as the policy stands, to pay the loss incurred and 
insured against to anyone. Upon the transaction as stated in the 
bill there is a strong implication that there was a mistake in this 
particular. Spare, who is merely a creditor of the owners, does not 
appear to have had an insurable interest in the property, and there- 
fore any insurance in his name was nugatory. Spare vs. Home M. 
Ins. Co., 8 Saw., 618. Lurch Bros. were the owners of the property, 
and they wished to insure it for the benefit of Spare, their creditor. 
As this could only be done by insuring it in their own name for his 
benefit, it is not unreasonable to suppose that such was the under- 
standing or agreement. Either this must have been the case, or the 
parties more intent upon the end to be accomplished than the choice 
of proper means, carelessly or ignorantly effected the insurance in 
the name of Spare, rather than their own. But the bill alleges that 
the agreement was to insure in the name of the owners for the ben- 
efit of the creditor, and that the mistake occurred in the writing of 
the policy ; and this the demurrer admits to be the truth. See 
Brugger vs. State Invest. Ins. Co., 5 Saw., 3u4. 
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Putting aside the technical points made in the argument for the 
defendant, the equities of this case, as stated in the bill, are all with 
the plaintiff. An insurance on this property was duly effected for 
his benefit ; and whether the mistake in the name of the assured was 
made in the application for the insurance or in reducing the under- 
standing of the parties to writing in the policy, is in justice and right 
of no material consequence to the defendant. 

The demurrer is overruled. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Equity Term, 1882. 


HENRY W. FULLER, Apw’s, . 
ANN B. LINZEE, er at.* 


The policy was issued by the company of another State and payments were to 
be made in that State on the life of F. in consideration of premium paid by 
the wife, and the promise was to pay the wife or her assignee, or in case 
of her previous death, to their children. A vessel containing the husband 
= wife was afterwards lost returning frem Calcutta and never was heard 

rom. 

Hell, That the contract should be regarded in a measure as the language of 
the husband seeking to provide in this way for his wife and children. 

Held, That if the children had survived the parents, it would be a question 
whether the burden of proof would be on them to establish the survival of 
their mother, to support their claims, but in an action to establish the sur- 
vival of the wife for the benefit of her kin, the burden is on the party an- 
dertaking to establish it. 


Held, That the contract is to be construed according to the laws of New Jersey. 
Held, That the interest of the wife under those laws was contingent on her 


survival of her husband, and without proof of such survivorship, her 
kin can show no claims. 





‘ Decision rendored Sept. 10, 1883. 
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Held, That in the absence of any right by the wife or surviving child, the 
insurance money belonged to the husband’s estate. 


C. A. Wetcu, for Appellanis. 
H. W. Fuuter and J. Larurop, for Appellee. 


ALLEN, J. 

The appellants are the surviving next of kin of Mrs. Fuller. 
The appellee is the administrator of her estate, and also the ad- 
ministrator of the estate and the surviving next of kin of Mr. Fuller, 
her husbend. The judge of probate allowed the account of ad- 
ministration upon the estate of Mr. Fuller without charging the 
administrator with moneys paid to him upon a policy of insurance 
on the life of Mrs. Fuller; and the question is whether the money 
belongs to her estate. 

The policy was issued in the year 1868, in New Jersey, by the 
Mutual Benefit Life Insurance Company, a company incorporated 
under the laws of that State, and the payment was to be made in 
that State. It was procured and the premiums were all paid by 
Mr. Fuller, and the material provisions of it were that in consid- 
eration of the payment of premiums by Mrs. Fuller, it insures the 
life of Mr. Fuller in the amount of $10,000 for the term of life, 
‘and the said company do hereby promise and agree to and with 
the said assured, well and truly to pay or cause to be paid the said 
sum insured, at their office in the city of Newark, to the said Ann 
J. Fuller or assigns within ninety days after due notice and proof 
of death of the said N. Goddord Fuller. And in case the said as- 
sured should die before the decease of said N. Goddord Fuller, 
then the amount of this insurance shall be payable to their chil- 
dren (or their guardians if under age), within ninety days after 
due notice and proof of interest and of the death of said N. Goddord 
Fuller.” The instrument was not under seal. 

Mr. and Mrs. Fuller were married in the year 1864; and in 
February, 1876, they, with their five children, sailed from Calcutta 
for New York. The ship in which they sailed was afterwards once 
seen at sea in a situation which rendered it probable that it soon 
after encountered a severe cyclone, and it has not since been 
heard of, and the loss of all on board, including Mr. Fuller and 
his family, is not doubted. The insurance on the life of Mr. Ful- 
ler was paid by the insurance company to the appellee, and he 
gave a receipt for it as administrator upon the estates of both Mr. 
and Mrs. Fuller, as received “for whom it may concern.” 

Mr. Fuller was thirty-eight years of age and in good health, accus- 
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tomed to the sea and boating, and familiar with all parts of a ship, 
and was a good swimmer. Mrs. Fuller was thirty-two years of age 
and in feeble health. The children were all under twelve years of 
age. The appellee contends that there is a presumption from these 
facts, or that they furnish sufficient proof that Mrs. Fuller died be- 
fore her husband ; but we have not found it necessary to consider 
that question. 

Although this is not an action against the insurance company to 
obtain payment of the insurance money, but a proceeding to deter- 
mine the rights and beneficial interests in the money, yet those 
must depend upon the construction of the contract of insurance. 
The contract was that of the insurance company, but it was pro- 
cured by Mr. Fuller for purposes of his own, and in some sense the 
language of it was his, and the circumstances under which it was 
procured by him as well as those under which it was made by the 
company are proper to be considered in aid of its interpretation. 
Mr. Fuller procured the contract in order to make a provision for his 
wife and children after his death. This provision he made, not by 
settling property upon them with limitations and successions, but by 
providing for payments of money to be made to them after his 
death. So far as the contract is to be regarded as his language, it 
is to be construed in view of these considerations. He was provid- 
ing for the disposition of a fund which was not to exist until after 
his death, and he made the provision by designating the persons to 
whom it was to be paid, and his obvious intention was that it 
should be paid to his wife if she should survive to take it, and to 
their children if she should not survive. That it was intended to be 
payable to the wife upon the contingency that she should survive 
him, appears from the considerations that it was a provision for her 
support which was not to come into existence until his deeease, that 
it was not made payable to her personal representatives, although no 
right of action could arise until his decease, and that it was to be paid 
to her children if she died before her husband. If the children had 
survived both parents, it would have been a question whether in a 
proceeding by them to establish <heir right to the fund under the 
provisions of the policy the language would be so construed that 
the burden would be upon them to prove that their mother died 
before their father, or whether the contract would be construed as 
making the money payable to the wife in case she survived her 
husband, and if she did not survive him, to the children. Moeh- 
ring vs. Mitchell, 1 Barb. Ch., 264, affirmed in 3 Denio, 610 ; Eadie 
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vs. Slimmon, 26 N. Y.,9; Barry vs. Equitable Assur. Soc’y, 59 N. 
Y., 587 ; Selwyn’s Case, 3 Hogy. Ecc., 348 ; Wing vs. Angrave, 8 H. 
L. Cas., 183. But this is a proceeding to establish a right in the 
wife which would devolve upon her next of kin, and the burden of 
proof is upon the party who undertakes to establish it. 

We think, upon the view of the contract already taken, that the 
wife had no interest transmissible to her next of kin unless she 
survived her husband, and that they cannot maintain their claim 
without proof that she survived him. The suggestion that if to 
sustain the claim of the representatives of the wife it must be shown 
that she survived her husband, and if to sustain the claim of the chil- 
dren it must be shown tat she died before him, and that, therefore, 
if it cannot be shown whether she survived him or died before 
him, neither the representatives of the wife nor the children could 
establish a right to the money is no answer to this view, but is 
rather an argument in favor of that interpretation of the contract by 
which it would read that the money was to be paid to the wife in 
case she survived her husband, and in case she did not survive, to 
the children. See Wing vs. Angrave, ubi supra. 

Looking at the contract as made by the insurance company, it was 
made by a New Jersey corporation, and made and to be performed 
in that State, and the authority by which it was made with a mar- 
ried woman for her benefit, and that of her children was derived from 
the laws of that State. Without regard to the question whether the 
contract and the rights arising under it are governed by the laws of 
that State, it is enough for the present case to notice that the con- 
tract was obviously made and is to be construed with reference to 
certain provisions of the statutes of New Jersey. The act of incor- 
poration of the company, passed in 1845 in secs. 4, 5 (and at the 
time the policy was issued there were like provisions in the general 
laws of the State, St. of Feb. 19, 1851), authorized a married woman 
to cause the life of her husband to be insured for her sole use, and 
provided that in case of her surviving her husband the amount of the 
insurance should be payable to her for her own use free from the 
claims of the representatives or creditors of her husband ; and that 
in case of the decease of the wife before the decease of the hus- 
band, the araount of the insurance might be made payable after the 
death to her children, or to their guardian if under age. The pol- 
icy in question was evidently framed upon this provision of the act 
of incorporation. It names Mrs. Fuller as the assured only by in- 
erenee from the statement that she paid the consideration ; the 
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promise is to the “said assured” and to pay to her or assigns, 
omitting the words executors and administrators, obviously intend- 
ing to follow the statute in providing for payment to the wife only 
in case she survived her husband ; and it follows the language of the 
act in making the insurance payable to the children in case the as- 
sured should die before her husband. The true construction of the 
policy is, we think, like that of the statute, that the interest of the 
wife under it is contingent upon her surviving her husband, and 
neither her asigns nor her personal representatives can show any 
right to the insurance money except upon proof of such survivor- 
ship. It is unnecessary to say that there is no proof that the wife 
survived. De Rouge vs. Elliott, 8 C. E. Green, 486 ; Knickerbocker 
Life Ins. Co. vs. Weitz, 97 Mass., 157; Moehring vs. Mitchell, bi 
supra. 

We have not thought it necessary to consider in whom the legal 
right of action against the company was vested. The only question 
before us is whéther the money belongs to the estate of Mrs. Fuller. 
It is suggested that the money, or a proportional part of it, was paid 
to the appellee as administrator of the estate of Mrs. Fuller, and 
that he should be held to account for such part unless some other 
right to it is shown, and that no such right appears. The money 
was paid to him as the administrator of the estate of Mr. Fuller as 
well as of the estate of Mrs. Fuller, and for whoever might have the 
right to it. The argument that no one save Mrs. Fuller is entitled 
to it under the provisions of the policy, is founded upon the assump- 
tion that no child survived both parents, for the money would be- 
long to the children who survived both parents, if not to those who 
survived the mother only. 

Assuming, however, that it can be determined in this proceeding 
that no survivorship of any one of the family after any other one can 
be proved, and that it appears that no claim under the policy can be 
sustained upon the right of the wife or of any child, then we think 
that whatever beneficial interest remained in the policy would be 
that resulting to the estate of the husband, who had procured the 
policy and paid the premiums and had an interest in the life in- 
sured ; and that the money paid by the insurance company, not hav- 
ing been paid or applied by the company for the benefit of any par- 
ticular person or interest, but for whoever might be entitled to it, 
belonged to the estate of the husband, if neither the wife or chil- 
dren had a right to it under the policy. 

Decree of Probate Court affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Luzerne County. 


HILL er at., Apministrators or REUBEN 
SryBeERT, 


US. 


PENNSYLVANIA MUT. FIRE INS. 
CO.* 


A covenant in an insurance policy that it shall be void if the property be- 
comes encumbered by a judgment, is violated by the entry of a warrant of 
attorney annexed to a bond in which the insured is an obligor, although 
the condition of the bond was never breken, and there was no time at 
which execution could have issued on the judgment. The question is sim- 
ply whether the property was encumbered, without regard to whether it 
might be taken m execution. 


The administrators of Reuben Seybert brought an action of debt 
on a policy of insurance issued to him on September 15, 1877, by 
the defendant, who pleaded that the insured property was encum- 
bered by liens at and after the date of the policy. 

At the trial, it appeared that the policy provided that “if, after 
insurance, * * * the property * * * shall be encumbered 
by judgment, mortgage, or otherwise * * * and the assured 
shall fail to give written notice thereof and pay such additional pre- 
mium as the company shall determine, and obtain written consent of 
the company to a continuance of the policy, such insurance shall be 
void and of no effect.” The plaintiff, having put the policy in evi- 
dence and shown the destruction of the property by fire on May 25, 
1880, and that proof of loss was duly made, rested. 

* Decision rendered April, 1882. From Legal Intelligencer. 
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The defendant offered the record of a judgment against D. F. 
Seybert and Reuben Seybert, dated January 9, 1878. This judg- 
ment was entered on a warrant of attorney annexed to a bond, 
dated November 13, 1877, in the penal sum of $8,000 ; reciting that, 
an execution having previously issued against D. F. Seybert, the 
goods levied upon were permitted by the meriff to remain in his 
hands, and conditioned for their return on demand, or the pay- 
ment of the amount of the execution, with costs. The plaintiff ob- 
jected to this record, because it was not accompanied with an offer 
to show a demand for the goods, and refusal ; and because the rec- 
ord of the judgment on which the execution issued was not in 
evidence. The objection was overruled, and an exception sealed. 

In rebuttal, the plaintiff attempted to show that the goods levied 
upon had all been forthcoming at the proper time ; that the orig- 
inal judgment had been paid in full, and that the judgment bond in 
which Reuben Seybert was a co-obligor was a fraud upon him. 
These being refused, exceptions were sealed. 

It was then agreed that a verdict be entered for the plaintiff, sub- 
ject to the following point reserved, “ Whether the judgment en- 
tered against Reuben Seybert, the plaintiffs intestate, on the 9th 
day of January, 1878, and in favor of W. P. Kirkendall, sheriff, to 
No. 63 February Term, 1878, Common Pleas of Luzerne County, 
became an incumbrance and lien on the premises insured and in 
controversy, and under the second condition annexed to the policy 
of insurance in evidence the insurance effected thereunder became 
void and of no effect.” 

Afterward the court entered jadgment for the defendant non ob. 
stante ceredicto, and this wnt of error was taken by the plaintiffs 
assigning for error the entry of the judgment ; the admission in 
evidence of the record of the judgment against D. F. and Reuben 
Seybert without accompanying proof of demand, as objected at 
the trial ; and the refusal of the plaintiff's offers made in re- 
buttal. 

Counsel for the plaintiff in error argued, that the judgment en- 
tered against Reuben Seybert was not an incumbrance within the 
meaning of the policy. There is nothing upon the face of the bond 
whereby the amount assessable against him can be liquidated. Ex- 
ecution could not issue against him until this was done, and a de- 
mand made upon D. F. Seybert, followed by a refusal. See Bank 
vs. Craft, 16 S. & R., 347. When a bond contains collateral condi- 
tions, no execution can issue without a svire facias : Adams vs. Bush, 
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5 Watts, 84. If there was no breach of the condition of this bond, 
there could be no lien, and the record offered in rebuttal would have 
shown that all the conditions had been complied with. Forfeituregs 
are never enforced except when there is the clearest evidence that 
that was meant by the stipulations of the parties : Helm vs. Ins. Co., 
11 P. F. Smith, 106. It must appear, therefore, that these parties 
intended that a strictly technical judgment, without liability to exe- 
cution, should avoid the insurance. In Smith vs. Insurance Co., 8 
Norris, 287, and in Insurance Company vs. O’Malley, 1 id., 400, the 
question was one of incumbrance, and it was held that a technical in- 
cumbrance or a technical seizure would not be sufficient. A me- 
chanic’s lien has been held not to be within such a stipulation : 
Green vs. Insurance Uo., 82 N. Y., 517, and in Bailey vs. Insurance 
Co., 80 id., 21, the incumbrance, though a judgment, was not per- 
mitted to affect the policy. See also Merrill vs. Insurance Co., 73 N. 
Y., 452. The real question is whether the parties intended that the 
insurance should be avoided by anything which did not increase the 
risk. This was for the jury. 

Counsel for the defendant in error argued that the judgment was 
a lien from the time of entry, and that execution could have issued 
against Reuben Seybert for the sum due by the principal obligor at 
any time after default. An incumbrance is any right to or interest 
in land which may subsist in third persons, to the diminution of 
the value of the estate of the tenant, but consistently with the 
passing of the free. 


Q. A. Gartss, Esq., for Plaintiffs in Error. 
Wm. S. McLean, Esq., fur Defendants in Error. 


Paxson, J. 

We cannot reverse this case without making a new contract be- 
tween the parties The policy of insurance under which the plaint- 
tiffs claim to recover contains this clause : “If, after insurance, the 
risk shall be increased by any means whatsoever, or if the property 
* * * shall be encumbered by judgment, mortgage or otherwise, 
* * * and the assured shall neglect or fail to give written notice 
thereof, and pay such additional premium as the company shall de- 
termine, and obtain written consent of the company to a continuance 
of the policy, such insurance shall be void and of no effect.” 

It was not denied that during the life of the policy a judgment was 
entered against the assured in the sum of $8,000. This judgmen 





1883] Hill et al. vs. Pennsylvania Mut. Five Ins. Co. 877 


was an incumbrance upon the insured premises within the meaning 
of the policy. - It was contended, however, that as the condition of 
the bond was to restore certain personal property which had been 
levied upon by the sheriff, or pay the amount of the execution, with 
costs, and said condition had never been broken, there was no 
point of time when execution could have been taken out on the 
judgment, and hence it was not such an incumbrance as was contem- 
plated by the policy. This is arguing in a circle. It is not a ques- 
tion of execution, but of incumbrance. There was a judgment and 
alien. That the condition of the bond was not broken is not mate- 
rial. A judgment for borrowed money may be upon record for 
years, and yet no right to an execution exist during all that time. 
This is always the case when the money is paid at maturity. In 
either case, an execution may issue upon breach, and not before. 
I am unable to distinguish this case from that of an ordinary judg- 
ment for borrowed money. The theory upon which the clause in 
the policy rests is, that encumbered property is not as safe a risk as 
property that is free from liens, and many companies require a 
higher rate of insurance in such cases. It isso with the defendant 
company, and it depends upon the ground that the assured has not 
paid the increased premium for the increased risk. That it was an 
increased risk is fixed by the terms of the policy and the agreement 
of the parties. Itis not an open question for our consideration. 
The terms of the policy are not ambiguous, and do not need con- 
struction ; hence Butz vs. Ins. Co., 6 Wr., 285, and other cases cited, 
have no application. 

The argument that the judgment was entered without the knowl- 
edge of the assured is without force. It was entered upon his con- 
fession, and he is chargeabl2 with knowledge, a man who gives a 
judgment cr mortgage knows that it may and probably will be placed 
on record. He may not have actual knowledge of the time of its 
entry ; but the act is his, and he must be held responsible there- 
for. 

I am aware that it has been held in Green vs. Homestead Fire 
Ins. Co., 82 N. Y., 518, and other New York cases, that mechanic’s 
liens are not incumbrances within the meaning of similar clauses in 
fire insurance policies. These cases, however, go upon the ground 
that the liens were not entered by the consent or procurement of 
the assured. These cases are not analogous and do not apply. 

If the assured here had notified the company defendant of the 
incumbrance, and had obtained its written consent to the continu- 
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ance of the policy, that fact was peculiarly within his knowledge, and 
should have been proved by him. As he did not do so, we may 
fairly presume the fact is not so. 

This may be a hard case ; but the less we say about that the bet- 
ter. Our province is to administer the lawas we find it. Its prop- 
er administration will sometimes work individual hardship ; but 
this is true of the application of all general rules. It is a much 
less evil than to construe the law to meet the supposed hardship 
of particular cases. 

Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Adams County. 


HEAFFER 
v8. 


NEW ERA LIFE INS. CO.* 


Of papers produced on call, the party calling may offer in evidence such as he 
chooses. He is not bound to offer all, certainly not such as he had not 
furnished himself, and which he had not called for. 


When the court erroneously refuses tv allow a party to prove an essential 
part of his case, he is not bound to go on and prove the remainder of his 
case. 


The action below was covenant by Heaffer against the company 
upon a policy on the life of Ida Flickinger for the benefit of her 
husband, John H. Flickinger, which policy, after certain mesne as- 
signments, was vested in the plaintiff, with the approval of the 
company. 

At trial the plaintiff offered the policy in evidence, proved payment 
of assessments, and calied on the defendants to produce the proofs of 
death furnished them by the plaintiff ; in response to the call, the 
defendants produced, in addition to the proofs of death, a number of 
letters and papers received by the company from the prior holders 
of the policy and counsel. 

The court ruled that the papers produced by the company should 
be received together and in whole, as bearing upon the question of 
damages claimed by the plaintiff. The plaintiff refused to offer all 
the papers, and non-suit was entered. 

* From Legal Intelligencer. 
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Assignment of error: The court erred in not allowing the plaintiff 
to give in evidence the death proofs which the plaintiff had furnished 
to the defendant company, and which only he called for and offered 
to give in evidence. 


D. McConaveny and Ws. C. Caapman, for Plaintiff in Evror. 
Daviv Wu11s, for Defendant in Error. 


Suarswoop, C. J. 

The plaintiff had a clear right to show that he had complied with 
the condition of the policy in fu:nishing proofs of loss. Of the papers 
produced by the defendants he had aright to offer such as he chose. 
He was not bound to offer all, certainly not such as he had not fur- 
nished himself. The judge committed a manifest error in refusing 
to receive some unless he offered all. This was an essential part of 
the plaintiff's cause of action, and it was not incumbent on him—on 
its being ruled out—to go on and prove the remainder of his case. 
It would have been a useless consumption of the public time. 

Judgment reversed and venire facias de nov» awarded. 





